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BANG SO SANH PHAP LUAT VIET NAM VOl CAM KET EVFTA
VE SO HUU TRI TUE

ChU y chung vé cac dé xuat trong Ra soét nay:

Theo quy dinh tai Dleu 3 (B6i xur qudc gia - NT) va Didu 4 (Ddi xtir Tdi hué qUOc MFN) cua Hiép dinh vé cac khia cgnh lién quan tdi
thwong mai Ciia quyen s¢ hau tri tug cza WTO (TRIPS), lién quan téi cac quyén sé hitu tri tug, cac nude thanh vién WTO c6 nghia vu dbi
Xt Véi cac chu thé quéc tich nugce thanh vien WTO khac khong kém thuan loi hon d6i xir danh cho cong dan nuéc minh va néu danh bat ky
loi thé, uu dai, wu tién, mlen trir ndo cho cha thé qudc tich mot nuéc thanh vien WTO khac thi cling phai danh dbi xtr d6 ngay va vo diéu
kién cho cac chu thé qudc tich tit ca cac nude thanh vien WTO. WTO chi ghi nhan mot s it cac ngoai 1é cho 02 nguyén tic nay, trong d6
dang chu y c6 ngoai 18 lién quan tdi nguwei biéu dién, nha sdn xudt ban ghi am, ghi hinh va té chic phat song, theo d6 nguyén tac NT va
MFN chi &p dung dbi véi cac quyén da duoc néu trong TRIPS, khdng &p dung cho cac van dé khac ma TRIPS khong dé cap.

Nhu vay trir cac truong hop ngoai Ié, ddi véi tat ca cac truong hop khac, néu mot nude thanh vien WTO ¢ cam két vé so hiru tri tug (SHTT)
VvGi mot hodc cac ddi tac nhat dinh khac (vi du trong khudn khd mot FTA) thi ciing dong thoi phai ddi xir twong tu Vi cac nude thanh vién
con lai trong WTO. N6i cach khac, voi nguyén tic NT va MFN trong TRIPS, céc cam két ting cuong bao ho SHTT (WTO+) trong cac FTA
ctia cac nudc thanh vién WTO vé co ban sé& tu dong 4p dung chung cho tat ca cac nu6c WTO con lai (khong phu thudc vao viée nude do co
phai 1a ddi tac FTA lién quan khong). Co ché nay hoan toan khac véi cac cam két vé thuong mai hang hoa hay dich vu trong cac FTA ma ¢
d6 mic du ciing c6 cac nguyén tic NT va MFN nhung Hlep dinh vé thuong mai hang hoa (GATT) va Higp dinh vé thuong mai dich vu
(GATS) caa WTO da ghi nhan cac ngoai & khong phai &p dung NT va MFN cho céc cam két trong FTA tai cac Biéu XXIV cia GATT va
Diéu V ctia GATS.

Ap dung trong truong hop cu the cua EVFTA, vé mit nguyén tic, cac cam két trong EVFTA vé SHTT néu cao hon tiéu chuén trong TRIPS
thi co ché thuc thi doi vai Viét Nam s€ la mét trong cac cach thirc sau:

- Ddi véi cac cac cam két vé cac quyén cua nam ngoai quyén ngwoi biéu dién, nha san xudt ban ghi Am, ghi hinh va té chic phat
séng quy dinh trong TRIPS: Viét Nam c6 thé lua chon chi sira d6i phap luat vé van dé lién quan va chi &p dung cho cac ddi tac dén
tir EU hodc sira dbi phap luat chung, 4p dung cho moi chu thé;

- Pbi vai tat ca cac cam két khac: Viét Nam budc phai sira d6i phap luat chung cho phu hop véi EVFTA dé ép dung chung cho moi
chu thé, khéng chi gigi han ¢ ddi tac tir EU.



WT‘CENTQ,

v c C I } HOI THAO “RA SOAT PLVN VOI CAM KET EVFTA VE SHTT” NGAY 1/3/2016
TRUNGTAMWT

Tuy nhién, trén thyc té, viéc duy tri song song hai h¢ théng quy dinh d6i véi cac quyén cia ngudi bicu dién, nha san xuat ban ghi am, ghi
hinh, t6 chic phat song, mot cho riéng doi tac EU, mét cho tat ca cac chu the con lai (bao gom chu thé quoc tich Viét Nam va chu the quac
tich ngoai EU) s tao ra nhicu bat cap khéng can thiét:

- Phan biét di xir nguoc: Cac chi thé quyén cd qudc tich Viét Nam s& khong duoc huong mic bao ho tuong duwong véi mic danh cho
cac ddi tac EU;

- Phuc tap trong hé théng phép luat: Néu theo phuong thic ndy thi ngoai he thdng thyc thi cho EU, Viét Nam c6 thé phai ¢ hé thong
cho TPP va rét ¢d thé la cho cac FTA khac ma Viét Nam c6 the ky trong twong lai lién quan t6i quyen cua ngudi bicu dién, nha san
Xuat ban ghi &m, ghi hinh, t6 chtic phéat séng nam ngoai cac quyen trong TRIPS;

- Khong cong bang trong xt ly vi pham: C6 thé xay ra tinh hudng véi cac vi pham ¢6 cung tinh chat, mic d6 nguy hai va hé qua
nhung chu thé bi xam pham quyén c6 quc tich khac nhau thi mie do xur ly va bién phéap xi 1y vi pham lai khac nhau.

Vi vay, mic du cd thé c6 lra chon khéc (xay dung vin ban riéng dé thuc thi mot sé cam két vé SHTT trong EVFTA), tit ca cac dé xuat vé

stra doi phap luat dugc néu trong Ra soat dudi day duoc thuc hién theo huéng sira doi phap luat chung vé SHTT, ap dung cho tat ca cac chu
thé lién quan.
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Cam két EVFTA Phap luat Viét Nam Panh gia twong thich/Pé xuit diéu
chinh
Section A/Muc A

General Provisions and Principles
Cac Quy dinh va Nguyén tic chung

Avrticle 1 Objectives/Muc tiéu Didu 4.1 va Diéu 8 Luat S& hitu tri tué Danhgia — = L
Khéng cé su bat dong gitra muc tiéu cua

1. The objectives of this chapter are to: Hi¢p dinh va chinh sach cua Viét Nam

(a) facilitate the creation, production and vé van de so hau tri tué.

commercialization of innovative and creative

products between the Parties contributing to a DPé xuit:

more sustainable and inclusive economy for the Khong dé xuét stra doi, diéu chinh tur

Parties; and (b) achieve an adequate and goc do phép luat.

effective level of protection and enforcement of
intellectual property rights

2. The protection and enforcement of
intellectual property rights should contribute to
the promotion of technological innovation and to
the transfer and dissemination of technology, to
the mutual advantage of producers and users of
technological knowledge and in a manner
conducive to social and economic welfare, and to
a balance of rights and obligations.

! Luat s6 50/2005/QH11 ngay 29/11/2005 cta Qubc hdi vé s hitu tri tué (sira doi, bd sung boi Luat s6 36/2009/QH12) (“Luat Sé hiru tri tug”)
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Article 2 Nature and Scope of Obligations/Bdn
chat va pham vi cac nghia vu

1. The Parties reaffirm the rights and obligations
under and shall ensure an adequate and effective
implementation of the international treaties
dealing with intellectual property to which they
are parties, including the WTO Agreement on
Trade-related Aspects of Intellectual Property
(hereinafter called TRIPS Agreement). The
provisions of this chapter shall complement and
further specify the rights and obligations
between the Parties under the TRIPS Agreement
and other international treaties in the field of
intellectual property with an aim at ensuring
adequate and effective implementation of those
international treaties, as well as the balance
between the rights of intellectual property
holders and the interest of the public.

2. For the purposes of this Agreement,
intellectual property refers at least to all
categories of intellectual property that are the
subject of Sections 1 through 7 of part Il of the
TRIPS Agreement, namely:

(a) copyright and related rights;
(b) trademarks;

(c) geographical indications;
(d) industrial designs;

(e) patent rights;

- Piéu 3, va Diéu 4.4 Luat S hitu Tri tué
Piéu 3. Pdi twong quyén sé hiru tri tué

1. D6i twong quyen tac gia bao gom tac pham van
hoc, ngh¢ thuat, khoa hoc; do1 tugng quyen lién
quan dén quyén tac gia bao gdm cuoc biéu dién,
ban ghi am, ghi hinh, chuong trinh phat song, tin
hiéu vé tinh mang chuong trinh dugc ma hoa.

2. Pbi tugng quyén s hiru cdng nghiép bao gom
sang ché, kiéu dang cong nghiép, thiét ké bd tri
mach tich hop ban dan, bi mat kinh doanh, nhan
hiéu, tén thuong mai va chi dan dia ly.

3. Péi tugng quyén ddi voi gidng cay trong la vat
liéu nhén giong va vat li¢u thu hoach.

Panh gia:

- Vé co ban phéap luat Viét Nam
(PLVN) d3 tuan tha TRIPS

- Cac ddi twong dwoc bao ho trong
PLVN ciing phu hop Véi cac d6i tuong
cua EVFTA

D& xuit:

Khong dé xuit stra ddi, diéu chinh tir
goc do phép luat.
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(f) layout-designs (topographies) of integrated
circuits;

(g) protection of undisclosed information and

(h) plant varieties

Protection of intellectual property includes
protection against unfair competition as referred
to in Article 10bis of the Paris Convention for
the Protection of Industrial Property (Stockholm
Act 1967).

Protection of intellectual property includes
protection against unfair competition as referred
to in Article 10bis of the Paris Convention for
the Protection of Industrial Property (Stockholm
Act 1967).

(Article 10bis Unfair Competition

(1) The countries of the Union are bound to
assure to nationals of such countries effective
protection against unfair competition.

(2) Any act of competition contrary to honest
practices in industrial or commercial matters
constitutes an act of unfair competition.

(3) The following
prohibited:

in particular shall be

- Pidu 2, Piéu 3.4, va biéu 39 Luat Canh tranh?

- Piéu 130, 145, 146, 195, 198, 211 Luat S¢ hitu
Tri tué

- Piéu 752.4 Bo luat Dan sy 2005° (Bo luat Dan
su 2015 khong con quy dinh vé cac van dé nay —
va suy doan 13 vao thoi diém EVFTA c6 hiéu lyc,
Bo luat Dan su 2015 da bat dau co hiéu luc)

Piéu 130. Hanh vi canh tranh khéng lanh
manh

1. Cac hanh vi sau day bi coi la hanh vi canh tranh
khong lanh manh:

a) Sir dung chi dan thuong mai gay nham lan vé
chu thé kinh doanh, hoat dong kinh doanh, nguon

Panh gia:
Trong so sanh vai Biéu 10bis cua Cong
wdc Paris vé bao vé quyén s hiru cong
nghiép thi

1. Vé quyén chdng canh tranh
khéng lanh manh
Trong khi Coéng udc quy dinh
rang viéc quy dinh viéc bao ho
SHTT bao gom viéc bao ho
chéng lai viéc canh tranh khong
lanh manh, PLVN quy dinh
quyén so hitu cdng nghiép bao
gom quyén chdng canh tranh
khéng lanh manh.
Nhu vdy, V& mat nguyén tic

2 Luat s 27/2004/QH11 ngay 03/12/204 cua Qudc hoi vé canh tranh (“Luat Canh tranh”)

3 B¢ luat Dan su s6 33/2005/QH11 ngay 14/6/2005 cua Qudc hoi (“Bd luat Dan sy 2005™)

4 B¢ luat Dan sy s6 91/2015/QH13 ngay 24/11/2015 ciia Qudc hoi (“Bo luat Dan sw 2015”), ¢6 hiéu luc tir 1/1/2017
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(i) all acts of such a nature as to create
confusion by any means whatever with the
establishment, the goods, or the industrial or
commercial activities, of a competitor;

(ii) false allegations in the course of trade of
such a nature as to discredit the establishment,
the goods, or the industrial or commercial
activities, of a competitor;

(iii) indications or allegations the use of which
in the course of trade is liable to mislead the
public as to the nature, the manufacturing
process, the characteristics, the suitability for
their purpose, or the quantity, of the goods.)

goc thwong mai cua hang hoa, dich vu;

b) Sir dung chi dan thuong mai gay nham 1an Ve
XUat xu, cach san xuit, tinh ning, chat luong, sd
lwong hoic dic diém khac cua hang hoa, dich vu;
vé diéu kién cung cip hang ho4, dich vu;

c) Str dung nhéan hiéu duoc bao ho tai mot nudce la
thanh vién cua diéu wdc qudc té co quy dinh cim
nguoi dai dién hodc dai ly caa cha sé hiru nhén
hiéu sir dung nhdn hiéu d6 ma Coéng hoa xa hoi
cha nghia Viét Nam ciing 1a thanh vién, néu nguoi
sir dung la nguoi dai dién hoac dai ly cua chu so
hru nh@n hiéu va viéc st dung d6 khong duoc su
dong y caa cha s¢ hitu nhan hiéu va khdng co ly
do chinh dang;

d) bang ky, chiém gitr quyén st dung hoic sir
dung tén mién triing hoic tuong ty gay nham lan
v6i nhén hi¢u, tén thuong mai dugc bao ho cua
ngudi khac hoic chi dan dia Iy ma minh khong co
quyén st dung nham muc dich chiém gitr tén
mién, loi dung hoac 1am thiét hai dén uy tin, danh
tiéng ciia nhan hiéu, tén thuwong mai, chi dan dia ly
tuong tng.

3. Hanh vi sir dung chi dan thuong mai quy dinh
tai khoan 1 Piéu nay bao gdbm céc hanh vi gin chi
dan thuong mai d6 1én hang hoa, bao bi hang hoa,
phuong tién dich vy, gidy to giao dich kinh doanh,
phuong tién quang c&o; ban, quang cao dé ban,
tang trir dé ban, nhap khiau hang hoa cé gin chi
dan thuong mai do.

PLVN da théa man Cong udc.
Tuy nhién, xét mot cach chat
chg&, PLVN duong nhu hep hon
Cong udc ¢ khia canh nay (vi
quyén chéng canh tranh 1a nhin
tir goc d6 cha so hitu quyén, do
d6 han hep hon 1a bao hd chéng
lai canh tranh khéng lanh manh
tir goc do Nha nudc).

. V& co ché d6i voi hanh vi canh

tranh khong lanh manh

Cong udc néu rd chong canh
tranh khong lanh manh it nhat
bao gébm viéc cim 03 nhém
hanh vi nhat dinh dugc xac dinh
trong Cong udcC.

Trong khi d6 Luat SHTT khong
quy dinh “quyén chéng canh
tranh khéng lanh manh” c6 noi
ham nhu thé nao (chi c6 néu
quyén, cin ci X4c lap quyén);
Luat Canh tranh (Piéu 40, 41,
45) lai chi quy dinh cAm mat vai
hanh vi canh tranh khéng lanh
manh vé SHTT trong sé cac
hanh vi duwoc liét ké ¢ Luat
SHTT (Piéu 130)

Vé céc hanh vi canh tranh khong
lanh manh

Luat SHTT (Piéu 130) liét ké
chi tiét cac hanh vi canh tranh
khong lanh manh (theo danh
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sach dong), trong khi Cong udc
st dung phuong phap xac dinh
hanh vi canh tranh khéng lanh
manh bi cdm theo ban chit hoic
hé qua cua hanh vi do d6 rong
hon.

Dé xuat

Piéu chinh lai cac quy dinh lién quan
cua Luat Canh tranh, Luat SHTT cho
phu hop véi Cong ude theo hudng:

- Khong liét ké hanh vi hoac co
thé van liét k& hanh vi nhung
khong phai dudi dang danh sach
dong (ma chi c6 tinh chat nhu vi
du) va co dinh nghia chung vé
hanh vi (twong tu nhu Coéng
udGe)

- Néu rd co ché ap dung véi cac
hanh vi nay (cam)

(Giai phép tét nhat 1a quy dinh nhu
trong khoan 2 va 3 Diéu 10bis Cong
wdc dong thoi cd thé két hop liet ké 1am
vi du cac trudong hop tai khoan 1 Diéu
130 Luat SHTT hién tai).

Article X Most Favoured Nation Treatment/
Déi xir téi hug quéc

With regard to the protection of intellectual
property, any advantage, favour, privilege or

Luat S¢ hiru tri tué¢ va cac van ban phap luat lién
quan dén linh vuc s¢ hiru tri tug.

Panh gia:

Vé nhimg quy dinh lién quan dén
nguyén tac toi hu¢ quoc trong linh vuc
s& htru tri tué, toi thoi diém hién tai Viét
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immunity granted by a Party to the nationals of
any other country shall be accorded immediately
and unconditionally to the nationals of the other
Party, subject to the exceptions provided for in
Articles 4 and 5 of the TRIPS Agreement.

Nam khong c6 quy dinh di nguoc lai
quy tic nay caa WTO (do hién tai tit ca
cac dbi tac bén ngoai va cha thé ca nhan
noi dia déu ap dung chung mét hé thdng
PL vé SHTT, khong c6 phan biét ddi
X1r).

Tuy nhién, trong tuong lai khi VN cé
cam két vé SHTT vdi mot s6 ddi tac
FTA khac (vi du TPP) vé cac véan dé
lién quan téi quyén cua ngudi biéu dién,
nha san xuat ban ghi am, ghi hinh, to
chirc phét séng nam ngoai Cac quyen
trong TRIPS va néu Viét Nam quyet
dinh chi danh ddi xir riéng cho cac dbi
tac FTA d6 thi Viét Nam ciing s€ phai
danh cho EU dbi xir twong tu.

Pé xuat

Stra ddi phap luat noi dia vé SHTT dé
phu hop véi cam két cao nhat vé SHTT
trong cac cam két ma Viét Nam c6 voi
tht ca cac ddi tac

Avrticle 3 Exhaustion/Cham dit quyén

Each Party shall be free to establish its own
regime for the exhaustion of intellectual property
rights subject to the relevant provisions of the
TRIPS Agreement.

Luat S& hitu tri tué va cac vin ban huéng dan

Danh gia:

Hiép dinh khong rang budc cac bén vé
co ché cham dat/hét quyén so hiu tri
tué néu phu hop vai Hiép dinh TRIPS.
PLVN vé van dé nay da phu hop voi
TRIPS, vi vay da thoa mén Hiép dinh.
Pé xuit:

Khong d& xuat stra ddi, didu chinh tir
goc do phép luat.
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Section B Standards Concerning Intellectual
Property Rights/ C4c tiéu chuan bao hg quyen
s6 hiru tri tué

Article 4 Copyright and Related Rights/Quyén
tac gia va cac quyen lién quan

Avrticle 4.1 — Protection Granted/Bdo hé quyén
The Parties:

1. shall comply with the rights and obligations
set out in the Berne Convention for the
Protection of Literary and Artistic Works; the
Rome Convention for the Protection of
Performers, Producers of Phonograms and
Broadcasting Organizations and the TRIPs
Agreement.

2. shall® accede to the WIPO Copyright Treaty —
WCT and the WIPO Performances and
Phonograms Treaty — WPPT.

- Luat SHTT (dic biét cac Dicu 26, 33)

- Viét Nam da tham gia Cong woc Berne vé bao
ho céc tac pham van hoc va nghé thuat; da tham
gia Cong uéc Rome vé bao ho nguoi biéu dién,
nha san xuat ban ghi am, t6 chic phat song; da
tham gia Hiép dinh TRIPS.

- Viét Nam chua tham gia 02 hié¢p dinh caia WIPO

(WIPO Copyright Treaty - WCT va WIPO
Performances and Phonograms Treaty — WPPT)

Panh gia:

- PLVN da phu hop véi cac quy dinh
ciia Cong udc Berne (dé thyc thi Diéu
11bis cta Cong udc Berne, Viét Nam
da stra d6i, bo sung Didu 26 va 33 Luat
S¢ hiru tri tué¢ 2005 vé cac trudng hop
st dung tac pham da cong bd va quyen
lién quan khong phai xin phép nhung
phai tra tién nhuan bat, thu lao)

- PLVN chua duoc ra soat dé suwa doi
tuadn tha WCT va WPPT do chua gia
nhap 02 HIép dinh nay. Tuy nhién theo
EVFTA thi VN chi phai thyc hién nghia
vu nay sau 03 nam ké tir ngay Hiép dinh
c6 hiéu lyc.

P& xuit:

Hoan tit viéc gia nhap Cong udc vé
Quyén tac gia caa WIPO, va Cong udc
vé nguoi trinh dién va ban ghi am cua
WIPO muén nhat 1a 03 nam ké tir ngay
Hiép dinh c6 hiéu lyc va phai sira doi
phap luat ndi dia tuwong ung sau do

5> Within the period of 3 years from the entry into force of this Agreement
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(trong truong hop nay, mac du viéc
tham gia cic Cong wdc 1a yéu cau cua
EVFTA nhung viéc thuc thi cac Cong
uac sau khi gia nhap lai 1a nghia vy cta
VN chung trong tit ca cac truong hop
lién quan, khéng phu thudc vao viéc cac
ndi dung ciia Cong udc co nam ngoai
pham vi cia TRIPS hay khong).

Article 4.2 — Authors/Téac gid

The Parties shall provide for authors the
exclusive right to authorise or prohibit:

1. direct or indirect, reproduction by any means
and in any form, in whole or in part of their
works;

2. any form of distribution to the public by sale
or other transfer of ownership of the original of
their works or of copies thereof;

3. any communication to the public of their
works, by wire or wireless means, including the
making available to the public of their works in
such a way that members of the public may
access them from a place and at a time
individually chosen by them.

- Didu 13, Dicu 18, Didu 20, Diéu 21, Diéu 45, va
Dbiéu 47 Luat So hiru Tri tué

- Diédu 736, Diéu 737, Diéu 738, va Diéu 740 Luat
Dan su 2005 (B¢ luat Dan sy 2015 khdng con quy
dinh vé cac van dé nay)

- biéu 22, va Biéu 23 Nghi dinh 100/2006/ND-CP
ngay 21/9/2006 cua Chinh phu vé quy dinh chi i€t
va hudng dan thi hanh mot so dieu cua B luat
Dan su, Luat So hiru tri tu¢ ve quyen tac gid va
quyen lién quan (stra doi, bo sung boi Nghi dinh
85/2011/NB-CP, va Nghi dinh 01/2012/ND-CP)
Luat So htru tri tué

Piéu 18. Quyeén tac gia

Quyén tac gia dol véi tac pham quy dinh tai Luat
nay bao gdm quyén nhan than va quyén tai san.

Piéu 19. Quyen nhan than
Quyén nhan than bao gébm cac quyén sau day:

3. Cong b tac pham hoic cho phép ngudi khéc
cong bo tac pham;

Danh gia
PLVN da hoan toan phu hop véi quy
dinh cua Hiép dinh trir truong hop sau:

- Theo B¢ luat Dan sy 2005, trong
truong hop tac pham duoc séng
tac trén co so thuc hién nhiém
vu hoic hop dong giao viéc thi
quyén tai san khong thuoc vé tac
gia, nén tac gid trong truong hop
nay khong co day du cac quyen
nhu duoc quy dinh tai Dicu 4.2
cua Hiép dinh EVFTA.

Tuy nhién, sau khi B¢ luat Dan
su 2015 da khong con cac quy
dinh nay.

Vi vay PLVN dugc coi la da
tuan thu cam két cua Hiép dinh
Vvé véan dé nay.

- Lién quan t&i quy dinh tai Hiép
dinh vé truyén dat tac pham toi
cong ching trong do6 bao gém
ca phuong thirc cho phep truyén
phat dé cong ching tiép can voi
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Piéu 20. Quyén tai san

1. Quyén tai san bao gom cé4c quyén sau day:
a) Lam tac pham phai sinh;

b) Biéu dién tac pham truéc céng ching;

c) Sao chép tac pham:;

d) Phan phoi, nhap khau ban goc hoac ban sao tac
pham;
d) Truyén dat tac pham dén cong chung bing

phuong tién hitu tuyén, vo tuyén, mang thong tin
dién tir hoac bat ky phuong tién ki thuat nao khac;

e) Cho thué ban gdc hoic ban sao tac pham dién
anh, chuong trinh may tinh.

2. Céc quyén quy dinh tai khoan 1 Bleu nay do tac
gia, chu s hitu quyeén tac gia doc quyén thyc hién
hoac cho phép nguroi khac thuc hién theo quy dinh
cua Luat nay.

3. T6 chuc, ¢4 nhan khi khai thac, st dung mot,
mot s6 hodc toan bo cac quyén quy dinh tai khoan
1 Piéu nay va khoan 3 Piéu 19 ciia Luat nay phai
xin phép va tra tién nhuan but, thu lao, cac quyén
loi vat chat khac cho chii s& hitu quyén tac gia.

tac pham vao bat ky thoi diém,
dia diém ndo ma ho mudn), mic
du PLVN khoéng quy dinh tryc
tiép vé diéu nay nhung di co
quy dinh bao trum hon, réng
hon: “truyén dat tac phém bang
bit ky phuong tién ky thuat
nao”. Vi vay c6 thé coi la PLVN
da hoan toan dap trng Hiép dinh.

Pé xuit:
- Khong dé& xuat sta doi, diéu
chinh tir goc d6 phéap luat

Avrticle 4.3 — Performers/Nguwoi biéu dién

The Parties shall provide for performers the
exclusive right to authorise or prohibit:

1. the fixation of their performances;
2. direct or indirect, reproduction by any means

- Piéu 16.1, va Diéu 29 Luat Sé hitu Tri tué.

- Diéu 744, va biéu 745 B9 luat Dan sy 2005 (B)
luat Dan sy 2015 khong con quy dinh ve cac van
de nay)

- Diéu 31 Nghi dinh 100/2006/NP-CP ngay

Danh gia
1. PLVN da dap tng cam két tai
Diéu 4.3 trong truong hop nguoi
biéu dién dong thoi 1a chu dau tue
trir cam két vé quyén cong bd
tic pham dén cong ching
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and in any form, in whole or in part of fixations
of their performances;

3. distribution to the public, by sale or other
transfer of ownership, fixations of their
performances;

4. the making available to the public, by wire or
wireless means, in such a way that members of
the public may access them from a place and at a
time individually chosen by them of fixations of
their performances;

5. the broadcasting by wireless means and the
communication to the public of their unfixed
performances, except where the performance is
itself already a broadcast performance.

21/9/2006 cua Chinh phu vé quy dinh chi tiét va
huéng dan thi hanh mot sé diéu cua Bo luat Dan
su, Luat S¢ hiru tri tué vé quyén tac gia va quyén
lien quan (stra doi, bd sung bai Nghi dinh
85/2011/NB-CP, va Nghi dinh 01/2012/ND-CP)

Picu 29 Luit SHTT - Quyén céia ngudi bicu
dién

1. Nguoi biéu dién dong thoi 1a chu dau tur thi co
cac quyén nhan than va cac quyén tai san d6i véi
cudc biéu dién; trong trudng hop ngudi bicu dién
khong df)ng thoi 1a chu dau tu thi nguoi biéu dién
¢ cac quyén nhan than va chi dau tu co cac
quyén tai san ddi v6i cudc bicu dién.

2. Quyén nhéan than bao gom cac quyén sau day:

b) Bao vé su toan ven hinh twong biéu dién, khong
cho nguoi khac sura chira, cat xén hodc xuyén tac
dudi bat ky hinh thirc nao gdy phuong hai dén
danh dy va uy tin cia ngudi biéu dién.

(“make available to the public”).
Tuy nhién, PLVN chua dap ung
cam két trong truong hop nguoi
biéu dién khong dong thoi la chu
dau tu (trong trudng hop nay,
theo PLVN ngudi biéu dién
hoan toan khong dugc cong
nhan cac quyén nhu cam két
trong Diéu 4.3).

Piéu 29.4 Luat SHTT duong
nhu chua hoan toan tuong Ung
véi Hiép dinh:

Diéu 29.4 c6 thé dugc hiéu theo
nghia t chic, ca nhan cé thé
khai thac, sir dung cac quyén ma
khong can xin phép/théa thudn
véi chu thé quyén mién 1a co tra
thu lao 1a duoc; trong khi theo
Hiép dinh thi to chtc, ca nhan
khac bat budc phai diroc sir cho

3. Quyén tai san bao gom dgc quyén thuc hién phép cua chu thé quyen;
hodc cho phép nguoi khac thuc hién cac quyén
sau day: sz

Dé xuat

a) Pinh hinh cudc biéu dién truc tiép cua minh . . ) .
trén ban ghi am, ghi hinh; Stra d6i PLVN dé phu hop voi cam ket
- o . | tai Didu 4.3 vé:

b) Sao chép truc tiép hodc gian ti€p cudc bi€u dien N o
cua minh da dugc dinh hinh trén ban ghi am, ghi L Q_liyen tal san ‘Cua nguol bAleu
hinh: dien trong truong hop khong

dong thoi la cha dau tu.

2. Quyeén cong bd tac pham cua

ngudi biéu dién

¢) Phat song hodc truyén theo cach khac dén cong
chung cudc biéu dién cua minh chua dugc dinh
hinh ma cong ching c6 thé tiép can duoc, trur

12
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truong hop cudc biéu dién d6 nham muc dich phat 3. Quyén day du cua chu thé quyén

song;

d) Phan phdi dén cong chung ban gbc va ban sao
cugc biéu dién cua minh thong qua hinh thure ban,
cho thué hodc phan phoi bang bat ky phuong tién
k¥ thuét nao ma cong chung co the tiép can dugc.

4. T chirc, ca nhan khai thac, st dung cac quyén
quy dinh tai khoan 3 Diéu nay phai tra tién th lao
cho nguoi biéu dién theo quy dinh cua phap luat
hodc theo thoa thudn trong truong hop phap luat
khong quy dinh

trong cho phép hoic cim céc
chu thé khac theo huéng quy
dinh cha thé khac phai dugc
phép cua chu thé quyén (néu can
thi c6 thé néu thém “trir cac
truong hop quy dinh tai Didu 32,
33 Luat nay)

Article 4.4 — Producers of phonograms/Nha
sdan xuat ban ghi am, ghi hinh

The Parties shall provide for phonogram
producers the exclusive right to authorise or
prohibit:

1. direct or indirect, reproduction by any means
and in any form, in whole or in part of their
phonograms;

2. distribution to the public, by sale or other
transfer of ownership, their phonograms,
including copies thereof;

3. the making available to the public, by wire or
wireless means, in such a way that members of
the public may access them from a place and at a
time individually chosen by them of their
phonograms

- Piéu 16.3, Diéu 30 Luat S& hitu Tri tué

- Diéu 744, Dicu 746 Luat Dan sy 2005 (B¢ luat
Déan sy 2015 khong con quy dinh vé cac van dé
nay)

Piéu 30. Quyén cia nha san xuat ban ghi am,
ghi hinh

1. Nha san xuat ban ghi am, ghi hinh c6 doc quyen
thl_rq hién hoac cho phép ngudi khac thuc hién cac
quyen sau day:

a) Sao chép truc tiép hoic gian tiép ban ghi am,
ghi hinh cua minh;

b) Nhap khau, phan phdi dén céng chang ban géc
va ban sao ban ghi @m, ghi hinh cia minh théng
qua hinh thirc ban, cho thué hoic phan phéi bing
bat ky phuong tién ky thuat ndo ma cdng ching c6
thé tiép can duoc.

2. Nha san xuat ban ghi 4m, ghi hinh duoc huéng

Danh gia
1. PLVN Vé co ban di dap tng yéu

cau tai khoan 1 Diéu 4.4 nhung
chua r6 nhu cam két (chua néu
rd quyén sao chép mot phan
hoac toan b ban ghi, va dudi
bat ky hinh thirc nao)

PLVN Vé co ban di tuan thu
cam két tai khoin 2 Diéu 4.4
ngoai diém: Hiép dinh néu “bat
ky hinh thac chuyén quyén so
hitu nao” trong khi Diéu 30.1b
chi quy dinh quyén béan hozc cho
thué.

PLVN chua ghi nhan quyén cua
nha san xuit tai khoan 3 Diéu
4.4

13
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quyen loi vat chat khi ban ghi am, ghi hinh cua
minh dugc phéan phoi dén cdng chung.

D& xuit
Sira d6i Diéu 30 Luat SHTT dé:

- Diéu chinh cac nodi dung con
chua tuan thu chat ché cam két
tai khoan 1 va 2 Diéu 4.4;

- B6 sung quyén cong bé cho
cong ching theo cam két tai
khoan 3 Diéu 4.4

Article 4.5 — Broadcasting organisations/Cac
don vi phat song

Each Party shall
organisations with
authorise or prohibit:

provide  broadcasting
the exclusive right to

1. the fixation of their broadcasts;

2. the reproduction of fixations of their
broadcasts;

3. distribution to the public of fixations of their
broadcasts; and

4. the rebroadcasting of their broadcasts by
wireless means

- Didu 16.4, biéu 31, Luat So hitu Tri tué

- Diéu 744, biéu 747 Luat Dan su 2005 (BLDS
2015 da khong con quy dinh nay)

Piéu 31 Luat SHTT - Quyén ciia to chirc phat
song

1. T6 chirc phat séng c6 doc quyén thug hién hoac
cho phép nguoi khac thye hién cac quyén sau day:
a) Phat song, tai phat song chuong trinh phat song
cuia minh;

b) Phan phdi dén cong chung chuong trinh phat
song cuia minh;

¢) Pinh hinh chuong trinh phat song cua minh;

d) Sao chép ban dinh hinh chuong trinh phat song
ctiia minh.

Danh gia
Phap luat Viét Nam da déap ing cac cam
ket cua EVFTA.

P& xuit:

Khong dé xuit sta ddi, didu chinh tir
goc do phép luat.

Article 4.6 —Broadcasting and Communication
to the Public/Phéat song va truyén dat téi cong
chang

- Piéu 21.1, Piéu 29.4, Piéu 30.2, Piéu 32, biéu
33 Luat So hiru Tri tué

- Nghi dinh 21/2015/ND-CP ngay 14/02/2015 ciia

Panh gia:
PLVN vé co ban khdng mau thuin voéi
cac cam ket tai Diéu 4.6.
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Chinh phu quy dinh vé nhuan bat, thu lao doi véi
ensure that a single equitable remuneration is | 1A Pham dién anh, my thuat, nhicp anh, san khau Bé xukt:
paid by the user, if a phonogram published for | V@ €aC l0al hinh ngh¢ thuat bicu dien khac. exdat o
commercial purposes, or a reproduction of such | - Biéu 32, 35.3 Nghi dinh 100/2006/ND-CP ngay | Khong dé xuat sta doi, dieu chinh tir
phonogram, is used for broadcasting by wireless | 21/9/2006 cia Chinh phu vé quy dinh chi tiét va | g6c do phap luat.

means or for any communication to the public, | huéng dan thi hanh mot s6 diéu cua Bo luat Dan
and to ensure that this remuneration is shared | su, Luat S& hitu tri tué vé quyén tac gia va quyén
between the relevant performers and phonogram | lién quan (stta d6i, bo sung béi Nghi dinh
producers. Each Party may, in the absence of | 85/2011/NDB-CP, va Nghi dinh 01/2012/ND-CP).
agreement  between the performers and
phonogram producers, lay down the conditions .
as to the sharing of this remuneration between | Khodn 2 Diéu 31 Luat SHTT

them. Piéu 31.2. T6 chic phat song duoc hudng quyén
loi vat chat khi chuwong trinh phat séng ciia minh
duogc ghi 4m, ghi hinh, phan phdi dén cong ching.

Nghi dinh 100/2006/ND-CP
biéu 35. Sir dung ban ghi &m, ghi hinh

Each Party shall provide a right in order to

1. Sr dung truc tiép ban ghi 4m, ghi hinh da duoc
cong b nham muc dich thuong mai dé thyc hién
chuong trinh phat séng ¢6 tai trg, quang cao hoac
thu tién dudi bat ky hinh thirc ndo quy dinh tai
diém a khoan 1 Diéu 33 cua Luét S¢ hitu tri tué 1a
viéc to chuc phét song dung chinh ban ghi am, ghi
hinh d6 dé phat song bang phuong tién vo tuyén
hoic hitu tuyén, bao gom ca viéc truyén qua vé
tinh, moi truong ky thuat sd.

Str dung gian tiép ban ghi 4m, ghi hinh da duoc
cdng bd nham muc dich thuong mai dé thyc hién
chuong trinh phat séng c¢6 tai trg, quang cao hoac
thu tién dudi bat ky hinh thirc nao quy dinh tai
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diém a khoan 1 Diéu 33 cua Luat S¢ hitu tri tué 1a
viéc tiép song, phat lai chuong trinh da phat song;
chuyén chuong trinh trong méi truong ky thuat sé
Ién song.

2. Sir dung ban ghi 4m, ghi hinh d3 dwoc cong bd
trong hoat dong kinh doanh, thuong mai quy dinh
tai diém b khoan 1 Piéu 33 cua Luat S& hitu tri tué
la viéc t6 chuc, ca nhan sir dung truc tiép hoic
gian tiép ban ghi 4m, ghi hinh da duoc cong bd dé
sir dung tai nha hang, khach san, ctra hang, siéu
thi; co s& kinh doanh dich vu karaoke, dich vu buu
chinh, vién thong, méi truong k¥ thuat sb; trong
cac hoat dong du lich, hang khong, giao thdng
cbng cong va cac hoat dong kinh doanh, thuong
mai khac.

3. Viéc huong tién thd lao ciia nguoi biéu dién
trong truong hop ban ghi am, ghi hinh dugc s
dung quy dinh tai Biéu 33 cua Luat S¢ hitu tri tué
tuy thuoc vao thoa thuan cua ngudi biéu dién voi
nha san xuét ban ghi &m, ghi hinh khi thuc hién
chuong trinh ghi am, ghi hinh.

Ti 16 phan chia tién nhuan bat, thu lao va cac
quyén loi vat chat khac do cac chu thé quyén hoic
t6 chirc dai dién tap thé quyén tac gia, quyén lién
quan thoa thuan.

Céc to chirc dai dién tap thé quyén tac gia, quyén
lién quan c6 thé ay thac cho mot to chire dai dién
tap thé quyén tac gia, quyén lién quan thyc hién
viéc thu va phan phdi tién nhuan bat, tha lao va
cac quyen loi vat chat khac. T6 chirc dai dién tap
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thé quyen téc gia, quyen lién quan dugc uy thac
dugc huong mot khoan phi nhat dinh theo thoa
thuan.

Article 4.7 - Term of protection/Théi han bao
hé quyén

1. The rights of an author of a literary or artistic
work within the meaning of Article 2 of the
Berne Convention shall run for the life of the
author and for at least 50 years after his death,
irrespective of the date when the work is
lawfully made available to the public.

2. In the case of a work of joint authorship, the
term referred to in paragraph 1 shall be
calculated from the death of the last surviving
author.

3. The rights of performers shall expire not less
than 50 years after the date of the performance.
However,

- if a fixation of the performance is lawfully
published or lawfully communicated to the
public within this period, the rights shall expire
not less than 50 years from the date of the first
such publication or the first such communication
to the public, whichever is the earlier,

4. The rights of producers of phonograms shall
expire not less than 50 years after the fixation is
made. However, if the phonogram has been
lawfully published within this period, the said
rights shall expire not less than 50 years from the

- Diéu 27, Diéu 34 Luat Sé hitu Tri tué

- biéu 7, Biéu 29 Luat dién anh 2006 (sira ddi, bd
sung nam 2009)

Luit Sé hiru tri tué
Piéu 27. Thoi han bio hd quyén tic gia

1. Quyén nhan than quy dinh tai cac khoan 1, 2 va
4 bicu 19 cia Luat nay duge bao ho vo thoi han.

2. Quyén nhén than quy dinh tai khoan 3 Diéu 19
va quyeén tai san quy dinh tai Di€u 20 cua Luat nay
¢06 thoi han bao ho nhu sau:

a) Tac pham dién anh, nhiép anh, my thuat (mg
dung, tic pham khuyét danh c6 thoi han bao ho 1a
bay muwoi lam ndm, ké tir khi tic pham duoc cong
b6 1an dau tién; ddi véi tac phém dién anh, nhiép
anh, my thuat tng dung chua duoc cong bd trong
thoi han hai muoi lam nam, ké tir khi tac pham
dugc dinh hinh thi thoi han bdo hd 1a mot tram
nam, ké tir khi tac pham dugc dinh hinh; ddi voi
tac pham khuyét danh, khi cac thong tin vé tac gia
xudt hién thi thoi han bao hd dugc tinh theo quy
dinh tai diém b khoan nay;

b) Tac phém khong thude loai hinh quy dinh tai
diém a khoan nay co6 thoi han bao ho 1a sudt cudc
doi tac gia va nam muwoi nam tiép theo nam tac gia
chét; truong hop tac pham co dong tac gia thi thoi
han bao hd chdm dit vao nam thtt ndm muoi sau

Danh gia:

1. Cong udc Berne va Hiép dinh
quy dinh thoi han bao ho tdi
thiéu. Quy dinh vé cac thoi han
bao ho trong phép luat Viét Nam
da tuan thu cac thoi han nay (dai
hon hoic bang thoi han toi
thiéu).

2. Cong udc Bern tiép tuc bao ho
quyén tinh than sau khi tac gia
chét, it nhat cho dén khi quyén
kinh té con trong thoi gian bao
ho. PLVN quy dinh quyén nhan
than duoc bao ho vd thoi han
(c4c khoan 1,24 Diéu 19 Luat
SHTT).

Phap luat Viét Nam da déap ing cac cam
két cua EVFTA.

Dé xuat

Khong dé xuit stra ddi, diéu chinh tir
goc do phép luat.
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date of the first lawful publication. If no lawful
publication has taken place within the period
mentioned in the first sentence, and if the
phonogram has been lawfully communicated to
the public within this period, the said rights shall
expire not less than 50 years from the date of the
first lawful communication to the public.

5. The rights of broadcasting organisations shall
expire not less than 50 years after the first
transmission of a broadcast, whether this
broadcast is transmitted by wire or over the air,
including by cable or satellite.

6. The rights of producers of the first fixation of
a film shall expire not less than 50 years after the
fixation is made. However, if the film is lawfully
published or lawfully communicated to the
public during this period, the rights shall expire
not less than 50 years from the date of the first
such publication or the first such communication
to the public, whichever is the earlier. The term
‘film’> shall designate a cinematographic or
audiovisual work or moving images, whether or
not accompanied by sound.

7. The terms laid down in this Article shall be
calculated from the first of January of the year
following the event which gives rise to them.

niam dong tac gia cudi cung chét;

¢) Thoi han bao hd quy dinh tai diém a va diém b
khoan nay cham dut vao thoi diém 24 gio ngay 31
thang 12 ctia ndm cham duat thoi han bao hd quyén
tac gia.

Diéu 34. Thoi han bdo ho quyén lién quan

1. Quyén cia nguodi bi€u dien dugc bao hd nam
muoi nam tinh tr ndm tiép theo nidm cudc bicu
dién duoc dinh hinh.

2. Quyén cla nha san xuat ban ghi 4m, ghi hinh
duoc bao ho nam muwoi nam tinh tir nam tiép theo
nim cong bo hodc nim muoi niam ké tir nam tiép
theo nam ban ghi 4m, ghi hinh dugc dinh hinh néu
ban ghi 4m, ghi hinh chua duoc cong bd.

3. Quyén cua to chirc phat song duogc bao ho nim
muoi nam tinh tr ndm ti€p theo ndm chuong trinh
phéat song duoc thuc hién.

4. Thot han bao hd quy dinh tai cac khoan 1, 2 va
3 Piéu nay cham dit vao thoi diém 24 gid ngay
31 thang 12 cua nam chidm dat thoi han bao ho
cac quyén lién quan.

Article 4.8 - Protection of Technological
Measures/Bdo v¢ cac bi¢n phap ky thudt chong
xam phgm quyén

1. The Parties shall provide adequate legal

biéu 28, 35, 198 Luat SHTT
Diéu 28. Hanh vi xam pham quyén tdc gid

12. C6 y huy bo hodc lam vo hiéu cac bién phap

Panh gia:

1. Vé khéi niém Bién phap ky thuat
chéng xam pham quyén
Trong khi Hi€p dinh c6 dinh
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protection against the circumvention of any
effective technological measures, which are used
by the right holder of any copyright or related
right which the person concerned, carries out in
the knowledge, or with reasonable grounds to
know, that he or she is pursuing that objective.

2. The Parties shall provide adequate legal
protection against the manufacture, import,
distribution, sale, rental, offer to public for sale
or rental, or possession for commercial purposes
of devices, products or components or the
provision of services, which:

(a) are promoted, advertised or marketed for the
purpose of circumvention of, or

(b) have only a limited commercially significant
purpose or use other than to circumvent, or

(c) are primarily designed, produced, adapted or
performed for the purpose of enabling or
facilitation the circumvention of,

any effective technological measures.

3. In providing adequate legal protection and
effective legal remedies pursuant to paragraph 1,
a Party may adopt or maintain appropriate
limitations or  exceptions to  measures
implementing paragraphs 1 and 2. The
obligations under paragraphs 1 and 2 are without
prejudice to the rights, limitations, exceptions, or
defences to copyright or related rights
infringement under each Party’s domestic law.

k¥ thuat do chu s& hitu quyén tac gia thuc hién dé
bao vé quyén tac gia ddi voi tac phdm cua minh.
14. San xuét, lip rap, bién ddi, phan phdi, nhap
khau, xuat khau, ban hodc cho thué thiét bi khi
biét hodic ¢ co s¢ dé biét thiét bi do lam vo higu
cac bién phap ky thuat do chu s¢ hitu quyen tac
gia thuc hién dé bao vé quyén tac gia ddi voi tac
pham ctia minh.

Diéu 35. Hanh vi xdm pham cdc quyén lién quan
7. C6 ¥ huy bo hodc lam V0 hi€u cac bién phap ky
thudt do chu sé hitru quyén lién quan thuc hién dé
bao vé€ quyén lién quan ctia minh.

Diéu 198. Quyén tw bdo vé

1. Chu thé quyén s¢ hitu tri tué c6 quyén ap dung
cac bi¢n phap sau day dé bao v¢ quyén s¢ hiru tri
tué ctia minh:

a) Ap dung bién phap cong nghe nham ngin nglra
hanh vi xam pham quyén s& hitu tri tu¢;

b) Yéu cau t6 chirc, ca nhan ¢ hanh vi xdm pham
quyén so hitu tri tué phai chim dut hanh vi xam
pham, xin 15i, cai chinh cong khai, bdi thuong
thiét hai;

¢) Yéu cau co quan nha nudc cb tham quyén xir 1y
hanh vi xdm pham quyén s& hitu tri tué theo quy
dinh cta Luat nay va cac quy dinh khéac cua phap
ludt co6 lién quan;

d) Khoi kién ra toa an hodc trong tai dé bao vé
quyén, loi ich hgp phap ctia minh.

nghia kha chi tiét thi PLVN quy
dinh chung “bién phap ky thuat
do cha s& hitu quyén tac
gia/quyen lién quan thuc hién dé
bao vé quyén tac gia/quyén lién
quan caa minh”. Trén co ban thi
cach quy dinh nay cua VN la da
bao trum dinh nghia trong Hi¢p
dinh, vi vay da tuan thu.

2. Vé cé4c loai hanh vi quy dinh

trong cam két tai khoan 2 DBiéu
4.8 (san xuat, nhap khau, phan
phdi, ban, cho thué, chao hang
dé ban hoic cho thué hoic
chiém hitu vi muyc dich thuong
mai cac san pham, cong cu hoic
dich vu dugc quang céo, quang
ba 1a dé vuot qua/phd d& cac
bién phap ky thuat hoac dugc
thiét ké, san xuat, diéu chinh voi
muc tiéu cha yéu 1a dé vuot
qua/phd d& cac bién phap k¥
thuat...):
PLVN chi quy dinh vé céc thiét
bi truc tiép lam v hiéu cac bién
phap ky thuat, tac la hep hon
pham vi céc thiét bi néu tai Hiép
dinh.

Dé xuat

- B6 sung quy dinh vao Diéu
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28.14 va 35.7 Luat SHTT vé cac
hanh vi duoc dé cap tai cam két
khoan 2 Diéu 4.8 Hiép dinh.

- C6 thé can nhic b sung dinh
nghia bién phap ky thuat chong
xam pham quyén vao Piéu 4
Luat SHTT (Pinh nghia tir ngir)

4. For the purposes of this Agreement, the | 2. T chirc, ca nhan bj thiét hai do hanh vi xam
expression 'technological measures' means any | pham quyén sO hiru tri tu¢ hodc phat hién hanh vi
technology, device or component that, in the | xdm pham quyén s& hitu tri tué gy thiét hai cho
normal course of its operation, is designed to | nguoi ti€u dung hodc cho xa hoi ¢6 quyén yéu cau
prevent or restrict acts, in respect of works or | co quan nha nuéc c6 thim quyén xur 1y hanh vi
other subject-matter, which are not authorised by | xam pham quyén sé hitu tri tué theo quy dinh cua
the right holder of any copyright or related right | Luat nay va cac quy dinh khac cua phap luat co
as provided for by national legislation. | lién quan.

Technological measures shall be deemed
‘effective’ where the use of a protected work or
other subject matter is controlled by the right
holders through application of an access control
or protection process, such as encryption,
scrambling or other transformation of the work
or other subject-matter or a copy control
mechanism, which achieves the protection
objective.

3. T6 chue, ca nhan bj thiét hai hodc c6 kha nang
bi thiét hai do hanh vi canh tranh khong lanh
manh c6 quyén yéu ciu co quan nha nudc ¢ tham
quyén ap dung cac bién phap dan sy quy dinh tai
Diéu 202 cua Luat ndy va cic bién phap hanh
chinh theo quy dinh cua phap luat vé canh tranh.

Article 4.9 - Protection of Rights Management | Diéu 28, 35, 199 Luat SHTT Panh gié:

Information/Bdo v¢ thong tin quan Iy quyen | p;3, 3¢ Hank viim pham quyén tic gi 1. Phap luat Viét Nam da dép tng

1. The parties shall provide adequate legal cac cam két cua EVFTA tuy
protection against any person knowingly nhién chua néu rd truong hop
performing without authority any of the | i thdng tin quan ly quyén gan voi
following acts: Diéu 35. Hanh vi xdm pham cdc quyén lién quan ban sao hoic ban cong b ra
cdng ching cua tac pham lién
quan (PLVN chi dé cap toi “tac
pham” no6i chung, suy doan la c6

13. CO § x04, thay doi thong tin quan ly quyén
duéi hinh thire dién tir c6 trong tdc pham.

(a) the removal or alteration of any electronic | 6. D& b hodc thay doi thong tin quan ly quyén
rights-management information; dudi hinh thirc dién tr ma khong duge phep cua
chu s¢ hitu quyén lién quan.

(b) the distribution, importation for distribution, thé d3 bao gom ca ban sao va
broadcasting, ~communication or making | 8. Phat song, phan phoi, nhap khau dé phan phéi ban cong bd).
available to the public of works, performances, | dén cong ching cudc biéu dién, ban sao cudc bicu 2. PLVN khong dinh nghia thong
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or phonograms  or other subject- matter
protected under this Agreement from which
electronic rights-management information has
been removed or altered without authority, if
such person knows, or has reasonable grounds to
know, that by so doing he is inducing, enabling,
facilitating or concealing an infringement of any
copyright or any related rights as provided by
domestic legislation.

2. For the purposes of this Agreement, the
expression  'rights-management  information'
means any information provided by right holders
which identifies the work or other subject-
matter referred to in this Agreement, the author
or any other right holder, or information about
the terms and conditions of use of the work or
other subject-matter, and any numbers or codes
that represent such information.

3. Paragraph 2, shall apply when any of these
items of information is associated with a copy of,
or appears in connection with the communication
to the public of, a work or other subject-matter
referred to in this Agreement.

dién da duoc dinh hinh hoic ban ghi 4m, ghi hinh
khi biét hodc c6 co sé dé biét thong tin quan ly
quyén dudi hinh thic dién tir di bi d& bo hodc da
bi thay ddi ma khéng duoc phép ciia chii s¢ hitu
quyén lién quan.

tin quan ly quyén

DPé xuit:

- Bb sung Piéu 28 Luat SHTT dé
nhan manh khéng chi 1a théng
tin ¢6 trong tac pham ma con ca
thong tin gin voi ban sao tac
pham hoic ban cong bé ra cong
ching)

- Co6 thé can nhic b6 sung dinh
nghia quan tin quan ly quyén
vao Piéu 4 Luat SHTT (Pinh
nghia tir ngx)

Article 4.10 - Exceptions and limitations/Cac
ngogi I¢ va hagn ché

1. The Parties may provide for limitations or
exceptions to the rights set out in the Articles 4.2
— 4.6 only in certain special cases which do not
conflict with a normal exploitation of the subject
matter and do not unreasonably prejudice the

- Diéu 7, 25, 26, 32, 33 Luat SHTT
- Piéu 69 Luat Céng nghé thong tin 2006
Diéu 7. Gidi han quyén sé hitu tri tué

1. Chu thé quyén s& hitu tri tué chi dugc thuc hién
quyén cta minh trong pham vi va thoi han bao hd
theo quy dinh cta Luat nay.

Danh gia: Phap luat Viét Nam da dap
ung cac cam ket tai Pieu 4.10.1
EVFTA.

Pé xuat:

- Khong dé& xuat sta doi, diéu
chinh tur goc d6 phép luat ‘
- Xét mot cach chi tiet thi Dieu
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legitimate interests of the right holders in
accordance  with  the  conventions and
international Treaties to which they are Parties.

2. The Parties shall provide that acts of
reproduction referred to in Articles 4.2 to 4.6,
which are transient or incidental, which are an
integral and essential part of a technological
process and the sole purpose of which is to
enable

(@) a transmission in a network between third
parties by an intermediary, or

(b) a lawful use

of a work or other subject-matter to be made, and
which  have no independent economic
significance, shall be exempted from the
reproduction right provided for in Articles 4.2 to
4.6.

2. Viéc thuc hién quyén sO hiru tri tué khong duoc
xam pham lgi ich cia Nha nudec, loi ich cong
cong, quyén va loi ich hop phap cua to chuc, ca
nhan khac va khong dugc vi pham cac quy dinh
khac cua phép luat c6 lién quan.

3. Trong trudng hgp nham bao dam muc tidu qubc
phong, an ninh, din sinh va céc lgi ich khac cua
Nha nude, xa hoi quy dinh tai Luat nay, Nha nude
¢6 quyén cim hodc han ché chii thé quyén s& hitu
tri tué thuc hién quyén cua minh hodc budc chu
thé quyén so hitu tri tué phai cho phép to chirc, ca
nhén khac su dung mét hodc mot sO quyén cua
minh v6i nhiing diéu kién phu hop; viéc giéi han
quyén dbi véi sang ché thudc bi mat nha nudc
duoc thuc hién theo quy dinh ctia Chinh phu.

Diéu 25. Cac truwong hgp sw dung tic phim da
cong bo khong phdi xin phép, khong phdi trd
tién nhudn but, thu lao

1. Céc truong hop st dung tac pham da cong b
khong phai xin phép, khéng phai tra tién nhuan
bat, thu lao bao gom:

a) Ty sao chép mot ban nhim muc dich nghién
cuu khoa hoc, giang day cua cé nhan;

b) Trich dan hop 1y tic pham ma khong lam sai y
tac gia dé binh luan hodc minh hoa trong tic pham
cua minh;

¢) Trich dan tic pham ma khong lam sai y tac gia
dé viét bao, ding trong an pham dinh ky, trong
chuong trinh phét thanh, truyén hinh, phim tai

20.3 va Piéu 29.4 Luat SHTT
phai b6 sung quy dinh theo
hudng “trir cac treong hop quy
dinh tai Didu 25, 26 Luat nay”
(d6i v6i Piéu 20.3) va “trir cac
truong hop quy dinh tai Diéu 32,
33 Luat nay” (d6i véi Diéu 29.4)
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liu;

d) Trich din tac pham dé giang day trong nha
truong ma khong lam sai y tac gia, khong nham
muc dich thuong mai;

d) Sao chép tac pham dé luu trit trong thu vién véi
muc dich nghién ctru;

e) Biéu dién tac phém san khau, loai hinh biéu
dién nghé thuat khac trong cac budi sinh hoat vin
hoa, tuyén truyén c6 dong khong thu tién dudi bat
ky hinh thure nao;

g) Ghi 4m, ghi hinh tryc tiép budi biéu dién dé dua
tin thoi su hodc dé giang day;

h) Chup anh, truyén hinh tac pham tao hinh, kién
trac, nhiép anh, my thuat ung dung duoc trung
bay tai noi cong cong nham gidi thiéu hinh anh
clia tac pham do;

i) Chuyén tac pham sang chit ndi hodc ngon ngir
khac cho nguoi khiém thi;

k) Nhap khau ban sao tac pham ctia ngudi khac dé
su dung riéng.

2. T6 chire, ¢4 nhan sir dung tac pham quy dinh tai
khoan 1 Diéu nay khong dwoc 1am anh huéng dén
viéc khai thac binh thudng tic pham, khong giy
phuong hai dén cic quyén ciia tic gia, chi s¢ hitu
quyén tac gia; phai thong tin vé tén tac gia va
ngudn gdc, xuat xir ctia tic pham.

3. Cac quy dinh tai diém a va diém d khoan 1 Piéu
nay khong ap dung d6i véi tac pham kién tric, tac
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pham tao hinh, chuong trinh may tinh.
(Diéu nay da duoc sira so voi Luat 2005)

Diéu 26. Cdc trwong hop si dung tac phéim da
cong bo khong phdi xin phép nhwng phdi trd tién
nhudn but, thu lao

1. T6 chirc phat song sir dung tac pham da cong bd
dé phat song co tai trg, quang cdo hoac thu tién
dué6i bat ky hinh thirc nao khong phai xin phép,
nhung phai tra tién nhuan but, thu lao cho chu s&
hitu quyén tac gia ké tir khi st dung. Mirc nhuén
but, thu lao, quyén loi vat chat khac va phuong
thire thanh toan do cac bén thoa thuan; truong hop
khong thda thuan dugc thi thyc hién theo quy dinh
cta Chinh phu hodc khai kién tai Toa an theo quy
dinh cua phap luat.

Té chitc phat song st dung tac pham di cong bd
dé phat song khong c6 tai tro, quang cdo hoic
khong thu tién dudi bat ky hinh thire nao khong
phai xin phép, nhung phai tra tién nhuan bit, thu
lao cho chii s& hitu quyén tac gia ké tir khi sur
dung theo quy dinh ctia Chinh phu.

2. TH chirc, ca nhan st dung tac pham quy dinh tai
khoan 1 Piéu nay khong dugc lam anh huéng dén
viéc khai thac binh thuong tac pham, khong giy
phuong hai dén cac quyén cua tac gid, chu so hiru
quyen tac gla phai thong tin vé tén tac gia va
ngudn gdc, xuat xir cia tic pham.

3. Viéc sir dung tac phgm trong cac truong hop
quy dinh tai khodn 1 Diéu nay khong 4p dung doi
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v6i tac pham dién anh.

Diéu 32. Cic trwong hop siv dung quyén lién
quan khong phdi xin phép, khong phadi trd tién
nhudn but, thu lao

1. Céc truong hop su dung quyél} lién quan khong
phai xin phép, khong phai tra tién nhuan but, thu
lao bao gom:

a) Ty sao chép mot ban nham muc dich nghién
ctru khoa hoc cia ca nhan;

b) Tu sao chép mot ban nham muc dich giang day,
trir trudng hop cudc biéu dién, ban ghi am, ghi
hinh, chuong trinh phat séng da duoc cong bd dé
giang day;

¢) Trich dan hop 1y nham muc dich cung cép
thdng tin;

d) Té chirc phat séng tu lam ban sao tam thoi dé
phat song khi dugc hudng quyén phét song.

2. T6 chue, ca nhan st dung quyén quy dinh tai
khoan 1 Piéu nay khong dugc lam anh hudng dén
viéc khai thac binh thuong cudc biéu dién, ban ghi
am, ghi hinh, chuong trinh phat song va khong
gy phuong hai dén quyén cua nguol biéu dién,
nha san xuét ban ghi am, ghi hinh, t6 chic phat
song.

Diéu 33. Cdc trwong hop s dung quyén lién
quan khong phadi xin phép nhwng phdi trd tién
nhudn but, thu lao

1. T6 chiic, c& nhan su dung truc tiép hodc gian
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tiép ban ghi 4m, ghi hinh dd céng bd nham muc
dich thuong mai dé phat song c6 tai trg, quang cdo
hodc thu tién dudi bt ky hinh thérc nao khéng
phai xin phép, nhung phai tra tién nhuan buat, thu
lao theo thoa thuan cho tac gia, chi so hitu quyén
tac gia, ngudi biéu dién, nha san xuat ban ghi am,
ghi hinh, to chirc phat song ké tir khi sir dung;
treong hop khong thoa thuan duoc thi thuc hién
theo quy dinh cua Chinh phu hoac khoi kién tai
Toa an theo quy dinh cua phap luat.

T chue, ca nhén st dung truc tiép hodc gidn tiép
ban ghi 4m, ghi hinh d3 cong bé nhim muc dich
thwong mai dé phat song khong co tai tro, quing
c4o hodc khong thu tién dudi bat ky hinh thirc nao
khong phai xin phép, nhung phai tra tién nhuan
but, thu lao cho tac gia, chi s¢ hitu quyén tac gia,
ngudi biéu dién, nha san xuat ban ghi am, ghi
hinh, 6 chirc phat song ké tir khi st dung theo quy
dinh cua Chinh phu.

2. T6 chirc, ca nhan st dung ban ghi am, ghi hinh
d3 cong bd trong hoat dong kinh doanh, thuong
mai khong phai xin phép, nhung phai tra tién
nhuan but, thu lao theo thoa thuén cho tac gia, chu
s& hitu quyén tac gia, nguodi biéu dién, nha san
xuat ban ghi am, ghi hinh, t6 chirc phat song ké tir
khi str dung; truong hgp khong thod thuin dugc
thi thuc hién theo quy dinh ctia Chinh phu hodc
khéi kién tai Toa an theo quy dinh ctia phép luét.

3. To chirc, ca nhan sir dung quyén quy dinh tai
khoan 1 va khoan 2 Piéu nay khong dugc lam anh
huong dén viéc khai thac binh thudng cudc biéu
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dién, ban ghi &m, ghi hinh, chuong trinh phat song
va khong gay phuong hai dén quyén cua nguol
biéu dién, nha san xudt ban ghi 4m, ghi hinh, t&
chuc phat song.

Article 4.11 — Artists’ Resale Right in Works of
Art/Quyén cia nghé sy doi véi vigc ban lgi tac
pham ngh¢ thugt

1. The Parties may provide, for the benefit of the
author of an original work of art, a resale right,
to be defined as an inalienable right, to receive a
royalty based on the sale price obtained for any
resale of the work, subsequent to the first
transfer of the work by the author.

2. The right referred to in paragraph 1 shall
apply to all acts of resale involving as sellers,
buyers  or intermediaries art = market
professionals, such as salesrooms, art galleries
and, in general, any professional dealers in
works of art.

3.  The Parties may provide that the right
referred to in paragraph 1 shall not apply to acts
of resale where the seller has acquired the work
directly from the author less than three years
before that resale and where the resale price does
not exceed a certain minimum amount.

4. The protection provided in paragraph 1 may
be claimed in a Party only if legislation in the
Party to which the author belongs so permits,
and to the extent permitted by the Party where
this protection is claimed. The procedure for

- Piéu 5, 20, Piéu 21, va Diéu 41 Luat SHTT

- Nghi dinh 100/2006/ND-CP ngay 21/9/2006 cta
Chinh phi vé quy dinh chi tiét va huéng dan thi
hanh mot s6 diéu ciia Bo luat Dan sy, Luat S¢ hitu
tri tué vé quyén tac gia va quyén lién quan (sua
d6i, bo sung boi Nghi dinh 85/2011/NP-CP, va
Nghi dinh 01/2012/ND-CP)

Diéu 5. Ap dung phdp lugt

1. Trong truong hop ¢ nhiing van dé dan sy lién
quan dén sé hiru tri tu¢ khong dugce quy dinh trong
Luat nay thi &p dung quy dinh cua B¢ luat Dan su.

2. Trong truong hop c6 sy khac nhau gitra quy
dinh vé s& hiru tri tu€ cua Luat nay v6i quy dinh
cua luat khac thi 4p dung quy dinh cua Luat nay.

3. Trong truong hop diéu udc quic t& ma Cong
hoa xa hoi chu nghia Viét Nam la thanh vién co
quy dinh khac véi quy dinh cua Luat nay thi ap
dung quy dinh cua diéu udc quoc té do.

Diéu 14 (ter) Cong wéc Berne

[ “Quyén tiép theo” déi véi tdc phdm my thudt va
ban thao: 1. Quyén hwong lgi nhudn chuyén
nhwong; 2. Ludt ap dung; 3. Thii tuc/

1. Doi voi ban goc cac tac pham nghé thudt va
ban thdao goc cua nha van va nha soan nhac thi

Panh gia:

PLVN chua c6 quy dinh vé “Quyén tiép
theo” ddi voi tdc pham nghé thuat. Va
mac du VN da la thanh vién cua Cong
udc Berne, cac quy dinh cua Cong udc
nay khong dwoc ap dung truc tiép tai
VN, hon nira nghia vu nay trong Cong
udc Berne ciing khong phdi nghia vu
bt budc.

Tuy nhién do nghia vu quy dinh vé
quyen nay trong Dleu 4.11 khong phai
la bit budc nén vé co ban PLVN duoc
xem la di tuan thi EVFTA vé van dé
nay.

Chu y 14 theo quy dinh tai khoan 4 Piéu
4.11 cam két thi di voi tac pham cua
nghé sy Vié Nam, néu Viét Nam khong
quy dinh nhung EU cé quy dinh vé
quyén nay thi cac quyén nay ciing sé
khong dugc bao ho ¢ ca EU va Viét
Nam.

Pé xuit:

Khong dé xuat stra ddi, diéu chinh tur
goc do phép luat.
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collection and the amounts shall be a matter for | tdc gid hodc sau khi tic gia chet nhitng cd nhdn
determination by national legislation. hodc doan thé dwoc sé hitu quyén tac gid theo ludt
phdp quéc gia dwoc huéng quyén khong dwoc
chuyen nhirong doi véi loi nhudn khi ban cdc tac
pi{am dé sau khi tc gia da chuyén nhwong lan
dau.

2. Su bao h¢ noi o khoan trén ddy chi co hiéu luc
trong cdc nwéc thanh vién Lién Hiép néu ludt
phép quéc gia cua tac gid thira nhdn sw bdo hé do
va ¢ mike dé ludt phdp quoc gia noi cong bo sie
bao ho cho phép.

3. Nhiing the thirc va mire thu tién do ludt phdp
clia méi quoc gia quy dinh.

Article 4.12 - Co-operation on Collective | Piéu 56, 57 Luat SHTT (V& to chirc dai dién tap | Péanh gia:
Management of Rights/Hgp tac trong qudn ly | thé quyén tac gia va quyen lién quan)

Van dé nay khong thuoc PL noi dia.
t@p thé c&c quyén an de nay g 0 01 di

Hon nita day chi 1a nghia vy “nd lyuc”
The Parties shall endeavour to promote dialogue (khdng phai nghia vu bat budc trong
and cooperation between their respective EVFTA)

collective management organisations for the
purpose of promoting the availability of works L
and other protected subject matter in the bé xuat:
territories of the Parties and the transfer of
royalties for the use of such works or other
protected subject matter.

Khong d& xuat stra ddi, diéu chinh tir
goc do phép luat

Article 5 Trademarks/Nhan hi¢u
Article 5.1 — International Agreements /CAc | Pyt Nam d 14 thanh vien cia Thoa wéc Madrid Danh gia:

théa wéc quéc té va Nghi dinh thu Madrid vé ding ky quéc té nhan
hiéu.

PLVN di dap tng c&c quy dinh tai Biéu
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5.1 EVFTA
- Viét Nam chua la thanh vién cia Thoa u6c Nice | p3 xyét:

nhung da ap dung bang phan loai Nice theo quy
dinh tai Thong tu 01/2007/TT-BKHCN ngay
14/12/2007 huéng dan thi hanh Nghi dinh sb
103/2006/ND-CP. Mot trong nhimg yéu cau déi
v6oi To khai dang ky nhan hiéu 1a “Danh muc céc

The European Union and Vietnam:

- reaffirm their obligations under Protocol related
to the Madrid Agreement concerning the
International Registration of Marks,

Khong dé xuét stra doi, diéu chinh tur
goc do phép luat

- shall use the classification provided for in the
Nice Agreement Concerning the International

Classification of Goods and Services for the | ™ e o : .
Purposes of the Registration of Marks.® hang hoa, dich vy mang nhan hi¢u” trong to khai

- shall simplify and develop its trademark phi‘i dlch, ph%m nhér,n pm hop v6i Bén% pl}én léai
registration procedures using the Trademark Law | 4u0¢ té cdc hang hod, dich vu theo Thoa uée Nice
Treaty and Singapore Treaty on the Law of | dugc Cuc So hiru tri tu¢ cong bo trén Cong bao so
Trademarks, inter alia, as reference points. hiru cong nghi¢p” (Muc 37.4.e, thong tu 01).

- Viét Nam chua la thanh vién ctia Hiép udc Luat
Nhan hiéu va Hiép udc Singapore vé Luat Nhan
hiéu hang héa nhung vé co ban, phap luat vé nhan
hiéu tai Viét Nam dap tng cac yéu ciu trong cac
Hiép wdc d6. Trén thyc té, Viét Nam dang hoan
tat cac thu tuc dé gia nhap cac Hiép uéc nay.

Article 52 - Rights conferred by a |- Chuong XXXV Luat Dan sy 2005 (B¢ luat Dan | Panh gia:
trademark/Cac quyeén tgo ra bai nhén hiéu su 2015 khong con quy dinh vé cac van dé nay) PLVN da d4p ¢ing y&u ciu cia EVFTA.

The registered trademark shall confer on the | - Bidu 72, 123, 125, 129 Luét S& hitu Tri tué
proprietor exclusive rights therein. The
proprietor shall be entitled to prevent all third
parties not having his consent from using in the

Piéu 123. Quyén ciia chii sé hivu doi twong sé

Pé xuit:
hitu cong nghiép

® For greater certainty, a Party is required to follow updated versions of the Nice Classification to the extent that the updated version has been published by WIPO and
for Vietnam, official translation has been published by its authority.
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course of trade:

(@ any sign which is identical with the
trademark for goods or services which are
identical with those for which the trademark is
registered’;

(b) any sign which is identical or similar with the
trademark for goods or services, which are
identical with or similar to those for which the
trademark is registered, where such use would
result in a likelihood of confusion on the part of
the public.

1. Chu s6 hitu d6i twong s& hiru cong nghiép co
cac quyén tai san sau day:

a) St dung, cho phép nguoi khac st dung déi
tugng s& hitu cong nghi¢p theo quy dinh tai Diéu
124 va Chuong X cua Luat nay;

b) Ngin cidm nguoi khic s dung déj tuong s&
hitu cong nghiép theo quy dinh tai Diéu 125 cua
Luat nay;

¢) Pinh doat ddi tugng so hitu céng nghiép theo
quy dinh tai Chuong X cua Luat nay.

Didu 125. Quyén ngin cim nguwoi khdc sir dung
doi twong so hitu cong nghiép

1. Chu s¢ hitu d6i twong so hiru cong nghiép va to
chuc, ca nhan dugc trao quyén su dung hoac
quyén quan ly chi dan dia Iy c6 quyén ngan cam
nguo1 khac s dung doi tuong s¢ hitu cong nghiép
ncu viéc st dung d6 khong thude géc truong hop
quy dinh tai khoan 2 va khoan 3 Diéu nay.

Diéu 129. Hinh vi xim phgm quyén dbi véi
nhan hiéu, tén thwong mai va chi dan dia ly

1. Cac hanh vi sau day dugc thyc hién ma khong
duge phép cua chu s6 hiru nhan hiéu thi bi coi 1a
xam pham quyén do6i v6i nhan hiéu:

a) Str dung ddu hiéu tring v6i nhin hiéu duoc bao
ho cho hang hoa, dich vu trung véi hang hod, dich

Khong dé xuét stra doi, diéu chinh tur
goc do phép luat

" Without prejudice to article 5.5
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vu thudc danh muyc dang ky kém theo nhan hi¢u
do;

b) Str dung d4u hiéu trung véi nhan hiéu duoc bao
ho cho hang ho4, dich vy tuong tu hodc lién quan
té1 hang hod, dich vu thudéc danh muc dang ky
kém theo nhan hiéu d6, néu viéc sir dung c6 kha
ning gy nham 1an vé ngudn gbc hang hod, dich
vu,

¢) St dung dau hiéu tuong ty v6i nhan hiéu dugc
bao hd cho hang ho4, dich vu trung, twong tu hodc
lién quan t&1 hang hod, dich vu thudc danh muc
dang ky kém theo nhan hiéu d6, néu viéc sir dung
¢6 kha nang gdy nham 14n vé ngudn gdc hang hoa,
dich vy;

d) Str dung dau hiéu trung hodc twong tw v6i nhan
hiéu ndi tiéng hodc dau hiéu dudi dang dich nghia,
phién am tir nhin hiéu ndi tiéng cho hang hoa,
dich vu bat ky, ké ca hang hod, dich vy khong
trung, khong tuong tu va khong lién quan to1 hang
hoa, dich vu thugc danh myc hang hoa, dich vu
mang nhin hiéu ndi tleng, neu viée sur dung c6 kha
nang gay nham 1an vé nguon gdc hang hod hodc
gdy an tugng sai 1éch vé moi quan hé gitra nguoi
su dung d4u hiéu d6 véi cht s& hitu nhin hiéu ndi
tiéng.

Article 5.3 — Registration Procedure / Tha tuc
dang ky
The Parties shall provide for a system for the

registration of trademarks in which each final
negative decision taken by the relevant

Muc I, chuong VIII Luat SHTT
biéu 98, 110, 112, 117 va 118 Luat SHTT

- Nghi dinh sé 103/2006/NB-CP (sira ddi, bo
sung boi Nghi dinh 122/2010/ND-CP)

Panh gia:

1. PLVN chua c6 quy dinh Vé viéc
quyet dinh tu choi déng ky nhan
hiéu phai dugc thdng bao bang
van ban, néu rd ly do.
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trademark administration shall be communicated
in writing and duly reasoned.

The Parties shall provide for the possibility to
oppose trademark applications and an
opportunity for the trademark applicant to
respond to such opposition.

- Pidu 41.6 Théng tu 01/2007/TT-BKHCN
huéng dan thi hanh nghi dinh s6 103/2006/ND-CP
(stra d6i, bd sung boi Théng tu 13/2010/TT-
BKHCN; Théng tu 18/2011/T-BKHCN; va Thong
tu 05/2013/TT-BKHCN)

Piéu 112. Y kién ciia ngwoi thir ba vé vigc cip

Theo quy dinh cua Thong tu
01/2007/TT-BKHCN, chi c¢6 d6i
véi don ding ky qudc té nhan
hiéu co6 chi dinh Viét Nam moi
c6 quy dinh ‘thong bao bang vin
ban’.

The Parties shall provide a publicly available | vin bang bdo h¢ 3. PLVN da co6 thu tuc phan dbi
elect_ron]c database of pub_llshegl trademark K& tir ngay don aflRy so hitu cong nghiSBRuoc dorp nhari hlEU (X klep cua nguoi
applications and trademark registrations. A - P W A 3k thar ba vé viéc cap van bang bao
cong bo trén Cong bao s& hitu cong nghi¢p dén ho)
. \ &t GTERA < 13 20 ho. DA ) .
trude ngay ra quyet dinh cap van bang bao ho, bat 4. Vit Nam di c6 co s dif licu

ky nguoi thtr ba nao cling ¢6 quyén c6 y kién véi
co quan quan ly nha nudc v€ quyén sd hiru cong
nghiép ve viéc cap hoac khong cap van bang bao

dién tir cong khai vé cac don
dang ky va cdc nhan hiéu da

N iKi g N LeA . A 1n < dang ky tai:
h(;) dm‘ Vol 0 g d(,)' Y‘ !ﬂe.l} P halvduq(,: lap t:hanh van http://iplib.noip.gov.vn/WebUl/
ban kém theo cac tai ligu hodc trich dan nguén

WSearch.php

thong tin dé chirmg minh.

Tuy nhién co s¢ dir ligu khong
day du va cham cap nhat (vai lan
mdi nam) trong khi sé luong
don nop thém mdi thang khoang
3000 dén 4000 don va sb luong
van bang duoc Cip ra ciing
twong duong voi s6 don nop
Vao.

Pé xuat:

BS sung vao Luat SHTT quy
dinh vé viéc thdng bao bing vin
ban, néu rd can cu khi tir chdi
dang ky nhan hiéu;

Cung ¢b hé thong co so dir ligu
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day du va cap nhat dé thuan tién
tra cru tinh trang don cho nguoi
nop don va tra ciu nhiing dang
ky nhén hiéu tai Cuc

Article 5.4 — Well-known Trademarks / Nhén
higu noi tiéng

For the purpose of giving effect to protection of
well-known trademarks, as referred to in Article
6bis of the Paris Convention (1967) and Article
16(2) and (3) of the TRIPS Agreement, the
Parties shall give consideration to the Joint
Recommendation adopted by the assembly of the
Paris Union for the Protection of Industrial
Property and the General Assembly of the World
Intellectual Property Organization (WIPO) at the
Thirty-Fourth  Series of Meetings of the
Assemblies of the Member States of WIPO
(September 1999).

Cong wéc Paris 1967

Picu 6P's

[Nhan hi¢u: Nhan hi¢u noi tieng]

(1) Mot cach mac nhién néu luat quodce gia cho
phép dieéu do, hodc theo dé nghi cia bén co lién
quan, cac nuoc thanh vién cua Lién minh c6
trach nhiém tir ch6i hodc huy bo dang ky, ngan
cam vi¢c st dung nhan hi¢u ma nhan hi¢u do la
su sao chép, bat chudc, bién dich, va c6 kha
nang gdy nham lan véi nhan hiéu da dugc co
quan c6 tham quyén cua nudc dang ky hoac

- Chuong XXXV Luét Dan sy 2005 - Quyen SO
hitu cong nghiép va quyén ddi véi gidng cay trong
(Bo luat Dan sy 2015 khong con quy dinh vé cac
van dé nay)

- Diéu 4.20, va Diéu 74, 75 Luat SHTT

- Biéu 6.2 Nghi dinh 103/2006/ND-CP ngay
22/9/2006 cua Chinh phu quy dinh chi tiét va
hudéng dan thi hanh mot sé diéu cta Luat s¢ hiru

tri tué vé so hitu cong nghiép (stra ddi, bd sung boi
Nghi dinh 122/2010/ND-CP)

banh gié:

1. Vé dinh nghia Nhin hiéu noi
tiéng, theo quy dinh tai Diéu
4.20 Luat SHTT, nhan hiéu noi
tiéng 1a nhan hiéu dugc ngudi
tiéu ding biét dén trén toan lanh
thé Viét Nam. Trong khi 6, theo
Tuyén bd chung Paris Union thi,
quoc gia cong nhdn nhén hiéu
ndi tiéng khong dugc quy dinh
viéc nhin hiéu ndi tiéng ddi voi
phcfn déng céng ching tai qudc
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nude su dung coi 1a nhan hi¢u noi tiéng tai nudc
d6 cua nguoi duge Cong ude cho hudng loi thé
st dung nhan hi¢u do trén cac loai hang hoa
gidng hodc twong ty. Nhilng quy dinh nay ciing
dugc ap dung trong trudng hop thanh phan cha
yéu clia nhan hiéu 13 su sao chép cua bat ky nhin
hiéu ndi tiéng nao hodc 1a sy bat chudc c6 kha
ning gay nham 1an v6i nhan hiéu do.

(2) Thoi han dugc yéu cau huy bé nhan hiéu nhu
vay: khong it hon 5 nim ké tir ngdy ding ky
nhan hiéu. Cac nudc thanh vién cta Lién minh
c6 quyén quy dinh thoi han theo dé co thé yéu
cAu cAm str dung nhan hi¢u.

(3) Khong dugc phép quy dinh thoi han yéu ciu
huy bo hoac ngén cam viéc st dung nhitng nhan
hiél} dugc dang ky hodc dugc sur dung voi dung
¥ xau.

TRIPS

Piéu 16 - Cac quyén duoc cip

2. Piéu 6 bis Cong udc Paris (1967) phai duoc
ap dung, v6i nhitng sira d6i thich hop, ddi voi
nhimg hang hoa hodc dich vu. Dé xac dinh li¢u
mot nhin hiéu hang hoa c6 ndi tiéng hay khong,
cac Thanh vién phai chii y dén sy nhan biét nhan
hiéu hang hoa do6 trong bo phan cong chung lién
quan, bao gémsu nhan biét dat duoc tai nudc
Thanh vién lién quan d6 nho quang cdo nhan
hiéu hang ho4 do.

3. Piéu 6 bis Cong udc Paris (1967) phai duogc

Luit SHTT
Diéu 4: Giai thich thuit ngir

20. Nhdn hiéu noi tiéng 1a nhan hiéu duoc nguoi
tiéu dung biet dén rong rai trén toan lanh tho Viét
Nam

Diéu 74. Khd ning phan biét ciia nhén higu

i) Dau hiéu tring hoic twong tu den muc gy
nham 14n véi nhin hiéu duoc coi 1a ndi tiéng cua
nguoi khac dang ky cho hang hod, dich vu trung
hodc tuong tu v6i hang hod, dich vu mang nhan
hiéu ndi tiéng hoac dang ky cho hang hoa, dich vu
khong tuong tu, néu viéc str dung dau hiéu do6 co
thé 1am anh huong dén kha ning phan biét cua
nhan hi¢u ndi tieng hodc viéc dang ky nhan hi¢u
nham loi dung uy tin ciia nhan hiéu nod1 tiéng;

Diéu 75 Tiéu chi ddnh gid nhan hig¢u néi tiéng
Cac tiéu chi sau day dugc xem xét khi danh gia
mot nhan hi¢u 1a noi tieng:

1. Sé lugng ngudi tiéu ding lién quan da biét dén
nhan hiéu thong qua viéc mua ban, sir dung hang
hoéd, dich vu mang nhan hiéu hoac thong qua
quang cao;

2. Pham vi 1anh thé ma hang hoa, dich vu mang
nhan hi¢u da dugc luu hanh;

3. Doanh sb tir viéc ban hang hoa hodc cung cap
dich vu mang nhan hi¢u hoac s6 lugng hang hoa
da duogc ban ra, lugng dich vu da dugc cung cap;

gia do nhu la mdt yéu to dé xac
dinh nhan hiu noi tiéng.

Tuy nhién, viéc tudn thu Tuyén
b6 chung Paris Union khong
phai 13 nghia vu bét budc theo
Diéu 5.4 Chuong 12 EVFTA ma
chi la nghia vu mang tinh
khuyén nghi - “phai cdn nhdc
Tuyén bd chung...”. Vi vay xét
mot cach chat ché, PLVN khong
vi pham cam két nay cia
EVFTA

2. Chuy la tr goc do thyuc thi, mac
di cic quy dinh cia PLVN vé
van dé nay da thoa man cam két
trong EVFTA nhung viéc bao
h6 nhan hiéu nbi tiéng trén thuc
té con kho khan (do cac tiéu chi
chua duoc rd rang, théng nhit,
vi du: s6 luong nguoi tiéu dung
biét dén, pham vi lanh thd,
doanh s6 ban hang, chi phi
quang cao, thoi gian sir dung, s0
lugng qudc gia bao ho, sb luong
quoc gia cong nhan nhan hi¢u la
ndi tiéng. ..).

Dé xuat:

Mac du PLVN hién da phu hop voi yéu
ciu cung cua EVFTA vé van dé nay,
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ap dung, v6i nhitng sira doi thich hop, doi voi
nhitng hang hoa hodc dich vu khong tuong ty voi
nhitng hang hoa hoac dich vu dugc dang ky kém
theo mot nhin hiéu hang hoa, véi diéu kién 1a

4. Thoi gian str dung lién tuc nhan hi¢u;

5. Uy tin rong rai cua hang hod, dich vu mang
nhan hiéu;

trong tuong lai Viét Nam co thé
nhac dé di€u chinh PL vé van dé

can
nay

cho minh bach hon, vi du:

ac sir d hén hieu hane hod dé cho nhi , ) 1. Lam rd hon cac ti€u chi cong
vige sudung nhan ueu hang oa do cho HAUNg | ¢S4 lwong quoc gia bao ho nhan higu; nhin nhan higu nodi tiéng mot
hang ho4 dich vu ndi trén co6 thé chi dan dén mat , . ‘ | h cu thé thé 13
méi lién hé giita nhitng hang hoa dich vu d6 véi | /- SO luong quoc gia cong nhan nhan higu la noi C?C o Zro rang va ¢ the lam
chi s¢ hitu nhan hidu hang hoa da ding ky co | t€ng; Cén Cl.r P un%. .
nguy co bi viée sir dung noi trén gay ton hai. 8. Gia chuyen nhuong, gia chuyén giao quyén sir 2. Sina ti€u Chl lién quan tél muc
dung, gi tri gop von dau tu ctia nhan hiéu. d? pho b1enA ctia nhan hi¢u noi
tiéng trong cong chiing
Paris Union Joint Declaration biéu 6.2 Nghi dinh 103 L s oz \
Y W -y R ... . 3. Quy dinh rd hon vé tham quyén,
Article 2: Determination of Whether a Mark is a Q}Jye” 50 hiu cong ”gh'ep d?' Vol ”hf” hf‘?u nol quy trinh cong nhan nhin hiéu
Well-Known Mark in a Member State tieng dugc xac lap trén co so thuc tien su dung ndi tiéng;
) ) rong réi nhan hiéu do theo quy dinh tai Biéu 75
(3) [Factors Which Shall Not Be Required] (@) | ¢34 Luat S hitu tri tué ma khong can thuc hién 4. Lap danh muc nhan hi¢u ndi

A Member State shall not require, as a condition
for determining whether a mark is a well-known
mark:

(i) that the mark has been used in, or that the
mark has been registered or that an application
for registration of the mark has been filed in or in
respect of, the Member State;

(i) that the mark is well known in, or that the
mark has been registered or that an application
for registration of the mark has been filed in or in
respect of, any jurisdiction other than the
Member State; or

(iii) that the mark is well known by the public at
large in the Member State.”

thu tuc dang ky.

Théng tw s6 01/2007 BKHCN hwéng din thi
hanh nghi dinh 103/2006/ND-CP

42. Ghi nhgn nhan hiéu néi tiéng

42.1. Céc nhan hiéu néi tiéng dugc phap luat Viét
Nam bao ho theo quy dinh tai Piéu 75 cua Luat
S¢ hitu tri tué va phu hop véi quy dinh tai Diéu
6bis Cong wdc Paris vé bao ho so hitu cong
nghiép.

42.2. Quyén dbi véi nhan hiéu ndi tiéng duoc bao
ho va thudc vé chi s¢ hitu nhan hiéu d6 ma khong
can thu tuc diang ky. Chu sé hitu nhan hiéu c6 thé
st dung cac tai liéu quy dinh tai diém 42.3 cua
Thoéng tu nay dé chitng minh quyén sé hitu cua
minh d6i véi nhan hiéu va chirng minh nhén hiéu

tiéng va quy dinh cac diéu kién
duy tri va quan ly nhén hiéu no6i
tiéng.
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dap tmg cac diéu kién dé duoc coi la ndi tiéng.
42.3 Tai liéu chitng minh quyén s& hitu nhan hiéu
va chiang minh sy néi tiéng cia nhan hiéu bao
gom céc thong tin vé pham vi, quy mo, mirc do,
tinh lién tuc cua viéc sir dung nhan hiéu, trong do
c6 thuyét minh vé nguon goc lich su, thoi gian su
dung lién tuc nhan hiéu; sé lugng qudc gia nhén
hiéu da duoc dang ky hodc dugc thtra nhan la
nhan hiéu néi tiéng; danh muc cac loai hang hoa,
dich vu mang nhan hiéu; pham vi lanh th ma
nhan hiéu duoc lwu hanh, doanh sé béan san pham
hoic cung cap dich vu; sé lugng hang hoé, dich vu
mang nhan hiéu da duoc san xuat, tiéu thu; gia tri
tai san caa nhan hiéu, gia chuyén nhuong hoic
chuyén giao quyén st dung, gié tri gop von dau tu
cta nhan hiéu; dau tu, chi phi cho quang céo, tiép
thi nhan hiéu, ké ca cho viéc tham gia céc cudc
trién 1dm quédc gia va qudc té; cac vu viéc xam
pham, tranh chip va cac quyét dinh, phan quyét
cua tod &n hoidc co quan co tham quyen; s lidu
khao sat ngudi tiéu dung biét dén nhan hiéu thdng
qua mua bén, st dung va quang céo, tlep thi; xep
hang, danh gia uy tin nhan hi¢u cua t6 chirc qubc
gia, qudc té, phuong tién thong tin dai ching; giai
thuéng, huy chuong ma nhan hi¢u da dat duoc;
két qua giam dinh cua to chic giam dinh vé so
hiru tri tué.

42.4 Truong hop nhan hiéu néi tiéng dugc cong
nhan theo tha tuc t6 tung dan su hoic theo quyét
dinh céng nhan caa Cuc S¢ htru tri tué thi nhén
hiéu ndi tiéng do6 s& duoc ghi nhan vao Danh muc
nhan hiéu ndi tiéng duoc luu giit tai Cuc So hitu
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tri tué.
Article 55 — Exceptions to the Rights | Piéu 74 Luat SHTT Pinh gia:
E;C“;ir;fg dboyn?];] r?ﬁ;’]‘;r;‘né :\"1?04“ ¢ doi V61 | 1 6ne tw 01/2007/TT-BKHCN 1. PLVN da ¢6 quy dinh vé viéc
; J Luat SHTT khéng cho phép su dung cac

Each Party:

(@) shall provide for the fair use of descriptive
terms® as a limited exception to the rights
conferred by trademarks; and

(b) may provide for other limited exceptions,

provided that these exceptions take account of
the legitimate interests of the owners of the
trademarks and of third parties.

Diéu 74. Khd nang phdn biét cua nhan hiéu

1. Nhan hiéu dugc coi 1a c6 kha nang phan biét
néu duoc tao thanh tir mot hodc mot sb yéu t6 dé
nhan biét, d& ghi nhé hoic tir nhicu yéu t6 két hop
thanh mot tong thé d& nhan biét, dé ghi nho va
khong thude cac truong hop quy dinh tai khoan 2
Diéu nay.

2. Nhan hiéu b1 coi la khong c6 kha nang phan
biét néu nhéan hiéu d6 1a dau hiéu thuéc mot trong
cac truong hop sau day:

¢) Dau hiéu chi thoi gian, dia diém, phuong phap
san Xuat, chung loai, sb luong, chét lugng, tinh
chat, thanh phan, cong dung, gi4 tri hodc cac dic
tinh khac mang tinh moé ta hang hoa, dich vy, trir
truong hop dau hiéu d6 di dat dugc kha ning
phan biét thong qua qua trinh st dung trudc thoi
diém ndp don dang ky nhan hiéu;

Théng tw 01/2007/TT-BKHCN duwgc siva déi, bo
sung bang Théng tw sé 13/2010/TT-BKHCN

3. Panh gia kha ning phan biét cua ddu hiéu dang

thuat ngir mo ta trong nhan hiéu
(tac la khong bao ho nhan hiéu
trong cac truong hop nay) tru
truong hop cac dau hiéu nay co
kha nang phan biét trong qua
trinh thuc hién truée thoi diém
nop don.

Mic di cac diéu kién dé chang
minh kha nang phan biét duoc
cua thuat ngr mo ta chura that ro
rang (chi cé dinh tinh ma khong
c6 dinh lugng cu thé), vé nguyén
tic PLVN di tuan thu EVFTA
do EVFTA khong c6 quy dinh gi
vé vén dé nay.

. V& céc ngoai I¢ khac d6i véi cac

quyén doc quyén vé nhan hiéu:
PLVN da c6 quy dinh rai rac xu
ly cac truong hop nhén higu
tring hoic twong tu véi chi dan
dia 1y va cac truong hop khac.
Ngoai ra, theo EVFTA day la

8 The fair use of descriptive terms includes the use of a sign to indicate the geographic origin of the goods or services, and where such use is in accordance with honest

practices in industrial or commercial matters.
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chir viét, chir sd (sau day goi la “dau hiéu chir”)
theo quy dinh tai Diéu 3.A.1.17 khoan (2) cua
Phan nay.

Trur cac truong hop ngoai 1¢ quy dinh tai khoan (5)
bicéu nay, cac dau hi€u chir sau day bi coi la
khong c6 kha nang phan biét:

g) Mot tir hoac mdt tap hop tir mang ndi dung mo
ta chinh hang hoa, dich vu mang nhan hi¢u nhu
dAu hiéu chi dan vé thoi gian, dia diém, ngué)n géc
dia ly (tru truong hop nhan hiéu duge dang ky 1a
nhan hiéu ching nhin nguf)n gbc dia 1y cua hang
hod hodc nhéan hi¢u tép thé), _phuong phap san
xuat, chung loai, sé luong, chat luong, tinh chét
(trr trvong hop nhan hiéu dugc dang ky 1a nhan
hiéu ching nhan chét lugng cua hang hoa, dich
vu), thanh phz‘in, cong dung, gia tri cia hang hoa,
dich vu;

h) Mot tir hoac mét tdp hop tir c6 y nghia mo ta
hinh thuc phap ly, linh vuc kinh doanh cua chu
nhan hiéu;

1) D4u hiéu chir tring hodc twong tu dén muc giy
nham 14n véi tén that, biét hiéu, bat danh cua lanh
tu, anh hung dan tdc, danh nhan cua Vi¢t Nam
hodc cua nudc ngoai; trung hodc twong tu dén
mirc gy nham 1an voi tén £oi cua cac nhan vat,
hinh tugng trong cac tac pham thugc pham vi bao
ho quyén tac gia ciia ngudi khac da duogc biét dén
mot cach rong rai, trir truong hop dugc phép cua
chu s& hiru tac phém do.

5. Céc ngoai 1€ sau day dugc ap dung khi danh gia

quyén chir khong phai nghia vy
bat buoc.

Vi vay PLVN duoc xem la da
tuan tha EVFTA.

Dé xuit:

V& nguyén tic PLVN khong
phai diéu chinh, b6 sung gi vé
van dé nay

C6 thé can nhic quy dinh chi tiét
hon vé& “thudt ngit mo ta” dé
dam bao minh bach hon trong
qué trinh &p dung.
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kha nang phan biét cta dau hiéu chit va dau hiéu
hinh:

a) Déau hiéu thudc cac truong hop néu tai khoan
(3),(a),(b),(c),(g) va (h) va khoan (4)(a),(b),(c).(d)
va (e) biéu nay da va dang duoc st dung véi chuc
nang nhin hiéu va duoc nguoi tiéu dung biét dén
mot cach rong rai va nhd d6 nhan hiéu da dat duoc
kha ning phéan biét ddi véi hang hod, dich vy lién
quan.

b) Bé duogc 4p dung ngoai 1& nay, nguoi nop don
phai cung cdp bang chimg vé viéc st dung mot
cach rong rdi nhan hiéu do (thoi gian bit dau s
dung, pham vi, mic d sir dung hién nay..., trong
d6 nhan hiéu chi dugc coi 1a “dugc su dung” khi
viéc str dung d6 duogc tién hanh trong cac hoat
dong san xuét, kinh doanh, thuong mai, quang
c4o, tiép thi hop phap) va bang chimg vé kha ning
phan biét ctia nhan hi¢u ddi véi hang ho4, dich vu
lién quan cua chu nhan hiéu. Trong truong hop
nay, nhan hi€éu do chi dugc thira nhéan 1a c6 kha
nang phan biét khi duogc thé hién & dang dang nhu
dang ma nd dugc st dung lién tuc va phé bién
trong thuc té.

Article 5.6 - Grounds for revocation®/Cic cin | Didu 73, 95, 96 Luat Sé hiru tri tué Danh gia:

cit thu hoi Diéu 95. Chéim diit higu lywc vin bang bio h¢ 1. PLVN da tuan thu cam két tai

1. The Parties shall provide that a trademark khoan 1 Diéu 5.6 trir quy dinh

1. Van bﬁng bao ho bi chadm dit hiéu luc trong cac

® For Vietnam “revocation” is equivalent to “termination”.
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registration shall be liable to revocation if, within
a continuous period of five years prior to a
request for revocation, it has not been put to
genuine®® use by its owner or his/her licensee in
the relevant territory in connection with the
goods or services in respect of which it is
registered, without justifiable reasons, except
where the use is commenced or resumed at least
3 months before the request for revocation.
Parties may provide that this, however, be
disregarded where preparations for the
commencement or resumption occur only after
the proprietor becomes aware that the request for
revocation may be filed.

2. A Party may provide that a trademark can be
liable to revocation if, after the date on which it
was registered in consequence of acts or
inactivity of the proprietor, it has become the
common name in the trade for a product or
service in respect of which it is registered.

3. Any use of a registered trademark by the
proprietor of the trademark or with his consent in
respect of the goods or services for which it is
registered, that is liable to mislead the public,
particularly as to the nature, quality or
geographical origin of those goods or services

truong hop sau day:

d) Nhan hi¢u khong dugc chu sé hitu hodc nguoi
dugc chu s¢ hitu cho phép sir dung trong thoi han
ndam nam lién tuc trudc ngdy cé yéu cau cham duit
hiéu lyc ma khong c6 ly do chinh déng, trir trudong
hop viée st dung dugc bat dau hodc bat dau lai
trude it nhat ba thang tinh dén ngay c6 yéu cau
chdm dut hiéu luc;

(Diém 21, Thong ne 01/2007/TT-BKHCN ngay
14/02/2007 dwoc sira doi, bo sung bang Thong tw
50 13/2010/TT-BKHCN ngay 30/7/2010)

3. Xur ly yéu cau cham dut, huy bé hiéu lyc vin
bang bao ho

a) Trudng hop yéu cau cham dit, huy bo hiéu lyc
van bé“mg bao ho do nguoi thir ba thuc hi¢n, Cuc
SHTT thong biao bang van ban vé y kién cta
nguoi thr ba cho chu van béng bao ho trong d6 4n
dinh thoi han 1a 02 thang ké tir ngay ra thong bao
dé cha van bang bao ho ¢o ¥ kién. Cuc S& hitu trl
tué ¢ thé to chirc viéc trao doi y kién truc tiép
gilta nguoi tha ba va chil van bang bao ho lién
quan.

b) Trén co s xem xét y kién cua cac bén, Cuc So
hiru tri tué ra quyét dinh chdm dat/huy bo mot
phﬁn/toém bd hiéu luc van b?mg bao hg hodc thong

vé viéc bo qua/khdng tinh tsi
cac hanh dong cua chu so hiru
trong truong hop hanh dong do
xay ra sau khi chu s hitu biét vé
y&u cau thu hoi nhan hiéu. Tuy
nhién day lai khéng phai nghia
vu bit budc (VN c¢6 thé quy dinh
hoac khong).

PLVN ciing dd quy dinh vé
quyen giai trinh ly do cua chu
thé quyen trong qua trinh xt ly
yéu cau thu hoi nhan hiéu. Vi
Vay PLVN da tuan thu EVFTA
vé vén dé nay.

PLVN chua cé quy dinh vé thu
hoi nhan hiéu (chim dat hiéu
lyc cia van bang bao ho nhan
hiéu) trong truong hop cac nhén
hiéu dang ky tré thanh tén goi
phd bién trong thwong mai cho
mot san pham hoic dich vu lién
quan trong danh muc san
pham/dich vu di ding ky. Tuy
nhién, day la quyén, khdng phai
nghia vu bat bugc trong EVFTA.

10 Genuine use implies real use for the purpose of trading in the goods or services in question so as to generate goodwill. In general, this implies actual sales and there
must have been some sales of the goods or providing of the services during the relevant period of time. Use in advertising may amount to genuine use. However,
mere preparatory steps are not to be regarded as genuine use of a mark. Genuine use is opposed to token or artificial use designed solely to maintain the trade mark

on the register.
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shall make the trademark liable to revocation or
alternatively be prohibited by relevant domestic
law.

bdo tir choi cham dut/huy bo hiéu lyc van bang
bao h¢ theo quy dinh tai Di€u 3.A.2.11 khoan (4)
va Piéu 3.A.2.12 khoan (4) cua Phan nay.

Diéu 73. Diu hi¢u khéong dwge bio h véi danh
nghia nhan hiéu

Céc ddu hiéu sau day khong duoc bao ho véi danh
nghia nhan hiu:

5. D4u hiéu lam hiéu sai 1éch, gay nham lan hogc
c6 tinh chat lira dbi nguoi tiéu dung ve nguon gbc
xuit xu, tinh ning, cong dung, chat luong, gia tri
hodc cac dac tinh khac cia hang ho4, dich vu.

4. PLVN di quy dinh cac dau hiéu

cé tinh chat lra déi nguoi tiéu
ding vé ngudn gbc xuat xu, tinh
ning, cong dung, chit luong, gia
tri thi khong duwoc bao ho.
Nhitng vin bang dugc cap cho
cac nhan hiéu c6 tinh chat do sé
phai hiy bo. Do d6 di pha hop
vGi EVFTA.

Tuy nhién can luu ¥ 1a thuat ngi
‘revocation’ hay ‘termination’
c6 thé dugc hiéu 1a ‘chidm dat’,
va trong mot sé truong hop co
thé dugc hiéu 1a ‘huy bo’. Cham
dut hiéu luc cua van bang bao
ho c6 thé dugc hiéu 1a tir thoi
diém cham dat thi van bang bao
ho khoéng con hiéu luc, nhung
trude do tir thoi diém cap vian
bang bao hé thi van cé hiéu luc.
Hay bo hiéu luc cia van bang
bao ho co thé dugc hiéu Ia toan
bo hiéu luc cua vin bang tir thoi
diém duoc cap déu khong dugc
cong nhan. PLVN hién dang quy
dinh cac diéu kién khac nhau dbi
v6i hay bo va cham duat bao ho
nhan hiéu mac du trong tong thé
thi van phu hop véi EVFTA (vi
EVFTA khong phén biét huy bo
hay cham dut).
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Pé xuit:

B6 sung quy dinh vé hay bo hiéu luc
van bang bao ho dbi voi cac nhan hiéu
sau khi dang ky cac dau hiéu bao ho
trong nhan hiéu di tré thanh tén goi phd
bién cho céc san pham/dich vu vao
PLVN chung vé SHTT.

Article 6 Geographical Indications/Chi dan
dia ly

Article 6.1 - Scope of application/Phgm vi ap
dung

1. This Article applies to the recognition and
protection of geographical indications for wines,
spirits, agricultural products and foodstuffs
which are originating in the territories of the
Parties.

2. Geographical indications of a Party to be
protected by the other Party, shall only be
subject to this Article if they are protected as
geographical indications under the system as
referred to in Article 6.2 in the territory of the
Party of origin

Piéu 79. Piéu kién chung déi véi chi din dia Iy
dwoc bdao ho

Chi dan dia 1y dugc bao ho néu dap tung cac diéu
kién sau day:

1. San pham mang chi din dia 1y c6 ngudn géc dia
Iy tor khu vuc, dia phu({ng, vung lanh tho hodc
nudc tuong ung voi chi dan dia 1y;

2. San phim mang chi dan dia ly c6 danh tiéng,
chat lugng hodc dac tinh chu yéu do di¢u k%én dia
Iy cia khu vuc, dia phu’gng, vung lanh :[hé hoac
nude tuong ung voi chi dan dia 1y d6 quyét dinh.
Diéu 80. Doi tugng khong dugc bio hy véi danh
nghia chi dan dia ly

Céac d6i tuong sau day khong duoc bao hd vdi
danh nghia chi dan dia ly:

1. Tén goi, chi dan da trd thanh tén goi chung cua

Danh gia:

Pham vi diéu chinh cia PLVN vé chi
dan dia ly rong hon pham vi cua
EVFTA vé nhom san pham ap dung va
dién 4p dung (PLVN quy dinh vé tit ca
cac san pham, EVFTA chi quy dinh vé
03 nhém san pham va chi cho cic san
pham dugc ding ky va bao ho theo quy
trinh quy dinh tai Pidu 6.2 EVFTA —
tc 14 cac san pham dugc ding ky bao
ho chi dan dia 1y sau khi EVFTA c¢6
hiéu luc).

Pé xuit:

C6 thé cén nhic thiét ké 01 tiéu Muc
riéng trong cac Muc vé Chi dan dia ly
cua Luat SHTT lién quan ciing nhu
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hang hoa ¢ Viét Nam; trong cic vin ban huéng dan thi hanh
2. Chi dan dia Iy cia nudc ngoai ma tai nude do c6 lién qufln, theo do: ’
chi dan dia ly khong duoc bao hg, da bi cham dut - Tiéu muc riéng: Ap qlmg cho
bao hd hodc khong con dugce sir dung; cac truong hop Chi 7dén dia 1y
3. Chi dan dia 1y trung hor;ig: tuong ty voi mot nhén ggo 93 nh9m San Phan}:;la TuoL,
hiéu dang dugc bao hg, néu viéc st dung chi dan ohg?ngtg 0 Col?i se.m pham nong
dia ly d6 duoc thyc hién thi s& gay nham 14n vé ngv 16p, thire phan,
ngudn goc clia san pham; - Ti€u myc chung: Ap dung cho
4. Chi dan dia ly gay hiéu sai 1éch cho nguotl tiéu ;ac truong hop hC hi ISI?H dia 1y
dung ° vé ngudn gdc dia 1y thuc ciia san pham mang 01 véi céc san pham khac
chi dan dia ly do.

Article 6.2 - System of registration and | Diéu 98.Sé ding ky quéc gia vé sé hivu céong | Panh gia:

protection of Geographical Indications / H¢
thong dang ky va bdo hé Chi dan dia ly

1. Each Party shall maintain its system for the
registration and protection of geographical
indications, which shall contain at least the
following elements:

(@) a register listing geographical indications
protected in the territory of that Party;

(b) an administrative process verifying that
geographical indications to be  entered, or
remained, on the register referred to in
subparagraph 1(a) identify a good as originating
in a territory, region or locality of a Party, where
a given quality, reputation or other characteristic
of the good is essentially attributable to its
geographical origin;

() an objection procedure that allows the

nghiép

1. S6 dang ky qubc gia vé so hiru cong nghiép la
tai liéu ghi nhan viéc xdc 1ap, thay do6i va chuyen
giao quyén so hiru cong nghiép ddi v6i sang ché,
kiéu dang cong nghiép, thiét ké bo tri, nhan hiéu
va chi dan dia Iy theo quy dinh cua Luat nay.

2. Quyét dinh cdp vin bang bao hg, ndi dung chi
yéu clia vin bang bao ho, quyét dinh sua dél
cham dut, huy bo hiéu lyc vin bang bao ho, quyét
dinh dang ky hop dong chuyén giao quyén so httu
cong nghiép dugc ghi nhan vao S6 ding ky qubc
gia vé so hitu cong nghiép.

3. S6 dang ky qudc gia vé so hitu cong nghiép do
co quan quan 1y nha nudc vé quyén sé hitu cong
nghiép 1ap va luu gitr.

1. PLVN dép tmg quy dinh vé h¢

thng ding ky va bao ho chi dan
dia ly. SO dang ky niém yét chi
dan dia 1y duoc luu tai Cuc sé
hiru tri tué.

PLVN di quy dinh tién trinh
tham dinh diang ky va bao ho chi
dan dia ly trong d6 c6 budc
tham dinh noi dung (06 thang ké
tir ngay cong bd don, don ding
ky s& duoc tham dinh noi dung
theo cac tiéu chi gan voi xuat
X, chat luong, tiéng tam va cac
dic diém khac cua san pham da
dugc quy dinh trong PLVN). Vi
vay PLVN da phu hop véi cam
két cua EVFTA vé quy trinh
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legitimate interests of any natural or legal person
to be taken into account;

d) procedures for rectification and termination of
entries on the register referred to in subparagraph
1(a), that take into account the legitimate
interests of third parties and the right holders of
the registered geographical indications in
question.!

2. Parties may, but shall not be obliged to,
provide in their domestic legislation more
extensive protection than is required by this
Agreement, provided that such protection does
not contravene the protection provided under this
Agreement.

Diéu 79. Diéu kién chung déi véi chi din dia Iy
dwgc bdo ho

Chi dan dia 1y dugc bao ho néu dap tng cac diéu
kién sau day:

1. San pham mang chi dan dia 1y c6 nguon géc dia
ly tir khu vue, dia phuong, vung lanh thd hoac
nudc twong ung voi chi dan dia 1y;

2. San pham mang chi dan dia 1y c6 danh tiéng,
chét luong hodc dac tinh chu yéu do diéu kién dia
1y cta khu vuc, dia phuwong, ving lanh thd hodc
nude twong tng voi chi dan dia Iy d6 quyét dinh.

Diéu 88. Quyén ding ky chi din dia ly

Q‘uyén dang ky chi dan dia 1y cta Viét Nam thudc
veé Nha nudec.

Nha nuéc cho phép t6 chirc, ca nhan san xuét san
phém mang chi dan dia 1y, td chirc tap thé dai dién
cho cac to chirc, ca nhan d6 hodc co quan quan 1y
hanh chinh dia phwong noi c6 chi dan dija 1y thuc
hién quyén ding ky chi dan dia 1y. Nguoi thuc
hién quyén ding ky chi din dia 1y khong tré thanh
chii so hitu chi dan dia 1y do.

biéu 112. Y kién ciia ngwoi thir ba vé viéc cip
vin bang bdo h

Ké tir ngdy don ding ky s hitu cong nghiép duoc

nay.

3. PLVN da ghi nhan quyén phan
doi cua bat ky bén thir ba nao
doi véi cac don dang ky chi dan
dialy

4. PLVN da ¢6 quy dinh vé stra dOi
van bang bao ho chi dan dia Iy;
huy b6 va cham dut hi¢u luc chi
dan dia ly.

T6m lai: PLVN da dap tng cac yéu cau
cua EVFTA vé van dé nay.

P& xuit:

Khong d& xuit stra ddi, didu chinh tir
goc do phéap luat

11 Without prejudice to the legislation on the system of registration and protection of geographical indications, each Party shall provide for legal means for the
invalidation of the registration of geographical indications.
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cong bd trén Cong bao sd hitu cong nghiép dén
trudc ngdy ra quyét dinh cip vin bang bao ho, bat
ky ngudi thir ba nao ciing cd quyén c¢6 ¥ kién véi
co quan quan ly nha nudc vé quyén s¢ hiru cong
nghiép veé viée cép hodc khong cdp vin bang bao
ho ddi v6i don d6. Y kién phai duge lap thanh van
ban kém theo céac tai liéu hodc trich dan nguén
thong tin dé chtmg minh.

Diéu 95. Chéim diet hiéu lic viin bang bio hé

1. Vin bang bao ho bi chdm dut hiéu luc trong cac
truong hop sau day:

g) Cac diéu kién dia 1y tao nén danh tiéng, chét
luong, dic tinh ciia san pham mang chi dan dia 1y
bi thay d6i lam mat danh tiéng, chat lugng, dic
tinh cta san pham do.

Diéu 96. Huy bé hi¢u lwe vin bang béio hé

1. Van béng bao hg bi hiy bo toan bo hi¢u luc
trong cac truong hop sau day:

b) Dbi twong sé hitu cong nghi¢p khong dap img
cac diéu kién bao ho tai thoi diém cép van bang
béo ho.

2. Vin bang bao ho bi hiy bo mot phan higu lyc
trong truong hop phan dé khong dap tmg diéu
kién bao ho.

4. Can cir két qua xem xét don yéu cau huy bo
hiéu Iyc van bang bao ho va y kién ciia cac bén
lién quan, co quan quan 1y nha nudc vé quyén s
hiru cong nghiép quyét dinh hity bo mot phan hodc
toan bo hiéu luc van bé“mg bao ho hodc thong bao
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ttr choi huy bo hiéu luc vin bang bao ho.

Article 6.3 - Established geographical
indications / Cac chi din dia ly da xac 1ap

1. Having completed an objection procedure and
having examined the geographical indications of
the European Union listed in {Annex GI — I, Part
A}, Vietnam recognises that they are
geographical indications within the meaning of
paragraph 1 of Article 22 of the TRIPS
Agreement that have been registered by the
European Union under the system referred to in
Article 6.2. Vietnam undertakes to protect those
geographical indications according to the level of
protection laid down in this Agreement.

2. Having completed an objection procedure and
having examined the geographical indications of
Vietnam listed in {Annex GI — |, Part B}, the
European Union recognises that they are
geographical indications within the meaning of
paragraph 1 of Article 22 of the TRIPS
Agreement that have been registered by Vietnam
under the system referred to in Article 6.2. The
European Union undertakes to protect those
geographical indications according to the level of
protection laid down in this Agreement.

- Didu 108-120 Luat SHTT

- Pidu 13 Nghi dinh 103/2006/ND-CP ngay
22/9/2006 cia Chinh phi quy dinh chi tiét va
huéng dan thi hanh mét s6 diéu cia Luat s¢ hitu
tri tué vé so hitu cong nghiép (stra ddi, bo sung boi
Nghi dinh 122/2010/ND-CP)

Panh gia:

Theo cac Diéu tir 108 dén 120 Luat
SHTT thi viéc xac lap chi dan dia ly
phai dugc thuc hién qua cac budc: Tiép
nhan Pon ding ky, Thiam dinh hinh
thirc Pon, Coéng bd Pon, Y kién cua
Bén tha ba, Yéu ciu thim dinh noi
dung Pon cta nguoi ndp don/bén thir
ba, Tham dinh noi dung, Céap hoic tur
chéi cap van bang.

Trong khi d6 @i véi cac truong hop chi
dan dia ly néu trong Phu luc GI-1, Hiép
dinh yéu cau chi ap dung thi tuc 02
buéc (Y kién phan dbi cua bén tha ba
va Tham dinh) 1a da xong thu tuc dé xac
lap chi dan dia ly cho cac san pham
dugc liét ké trong Phu luc cam két.

Nhu vay, PLVN vé van dé nay, dbi véi
cac san pham liét ké trong Phu luc, 1a
chua dap tng cam két trong EVFTA ddi
véi cac truong hop chi dan dia ly thugc
dién ap dung cua EVFTA.

Pé xuit:

BO sung quy dinh vé quy trinh 02 buéc
xac lap b?o ho chi dfm dia ly cua
EVFTA doi v6i Chi dan dia ly trong
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Phu luc GI-I trong 01 Muc méi (vé Chi
dan dia ly riéng cho mot sé san pham
nhat dinh) Chwong VIII Luat SHTT
(Xac 1ap quyén s& hitu cong nghiép doi
véi sang ché, kiéu dang cong nghiép,
thiét ké b tri, nhan hiéu, chi dan dia
1¥).

Article 6.4 - Amendment of List of
geographical indications / Sira doi Danh muc
cac Chi dan dia ly

1. The Parties agree on the possibility of
amending the List of geographical indications to
be protected in {Annex GI — I} in accordance
with the procedure set out in paragraph 3.a of
Article 6.11 and in line with paragraph 1
{Amendment} of Article X.6 of the Chapter on
Institutional, General and Final provisions, for
instance:

(@) by removing geographical indications which
have ceased to be protected in the country of
origin; or

(b) by adding geographical indications, after
having completed the objection procedure and
after having examined the geographical
indications as referred to in Article 6.3(1) and
6.3(2), to the satisfaction of both Parties.

2. A geographical indication for wines, spirits,
agricultural products or foodstuffs shall not in
principle be added to {Annex GI - I}, if it is a
name that on the date of signing of this

Phép luat Viét Nam khong quy dinh vé van dé nay

Danh gia
Vin @& nay khong thuoc pham vi diéu
chinh ciia phap luat vé cac van dé lién
quan t6i noi dung cam két. Vi vay
khong lién quan toi phap luat noi dia
Viét Nam

Pé xuit:

1. Khong dé xuat stra doi, diéu
chinh tur goc do phép luat;

2. Truong hgp 2 Bén (VN-EU) c6
stra d6i Danh muc cac Chi dan
dia ly cia EVFTA thi dé xuat
stra d6i vao cac Tiéu muc vé Chi
dan dia Iy cho cac san pham
nhat dinh twong Gng trong Luat
SHTT
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Agreement is listed in the relevant register of the
Parties with a status of "Registered”.

Article 6.5 - Protection of geographical
indications / Bao h Chi din dia ly

1. Each Party shall provide the legal means for
interested parties to prevent:

(@) the use of a geographical indication of the
other Party listed in {Annex Gl — I} for any
product that falls within the product class
specified in {Annex GI — I} for that geographical
indication and that either:

I. does not originate in the country of origin
specified in {Annex Gl - 1}  for that
geographical indication; or

ii. does originate in the country of origin
specified in {Annex GI - 1} for that
geographical indication but was not produced or
manufactured in accordance with the laws and
regulations of the other Party that would apply if
the product was for consumption in the other
Party;

(b) the use of any means in the designation or
presentation of a good that indicates or suggests
that the good in question originates in a
geographical area other than the true place of
origin in a manner which misleads the public as
to the geographical origin or nature of the good;
and,

(c) any other use which constitutes an act of

Piéu 80, 129, 130 Luat SHTT

Piéu 80. Pi twong khong dwoc biao hd véi
danh nghia chi dan dia ly

Cac dbi tuong sau day khong dugc bao hd véi
danh nghia chi dan dia ly:

2. Chi dan dia ly ctia nudc ngoai ma tai nude do
chi dan dia ly khong dugc bao hd, da bi cham dut
bao hd hodc khong con dugce st dung;

3. Chi dan dija 1y trung hodc tu0’ng tr vo1 mot nhan
hiéu dang duoc bao ho, néu viéc sir dung chi d2~1n
dia ly d6 dugc thyc hién thi s& gay nham 1an vé
ngudn goc clia san pham;

4. Chi dan dia ly gay hiéu sai 1éch cho nguoi tiéu
dung vé ngudn goc dia 1y thuc ctia san pham mang
chi dan dia ly do.

DPiéu 129

3. Cac hanh vi sau day bi coi 1a xam pham quyén
do6i voi chi dan dia Iy duoc bao ho:

a) St dung chi dan dia ly dugc bao ho cho san
pham mic di c6 ngudn gde xuat xir tir khu vuc dia
1y mang chi din dia 1y, nhung san pham d6 khong
dap tmg cac tiéu chuin vé tinh chét, chat luong
dic thu cua san phdm mang chi dan dia Iy;

b) St dung chi dan dia Iy duoc bao hd cho san

Panh gia:
1. Céac quy dinh cta PLVN hién tai

da dam bao céc yéu cau trong
cac cam két tai khoan 1 Diéu 6.5
trir quy dinh chi rd viéc cim st
dung cac thuat ngir “kiéu”,
“dang”, “loai”, “hoc theo” di
kém véi chi dan dia ly cho cac
san pham khéac ngoai san pham
duoc bao ho

Cam két tai khoan 2, 3 Diéu 6.5
khong gan vai phap luat noi dia
tr goc do noi dung; tuy nhién
Viét Nam can luu y vé trinh ty
dam phan dé dam bao tuan tha
nghia vu

Cam két tai khoan 4, 5 Piéu 6.5
la cac quyén, khong phai nghia
vu bat budc, vi vay PLVN suy
doan la khong budc phai quy
dinh. Ngoai ra, quy dinh hién tai
cua PLVN vé viéc khong bao ho
chi dan dia ly khi chi dan d6
khong con dugc bao ho tai nude
mang xuat xi, vé tén gidng cay
trong khdng mau thuan véi cam
két tai cac khoan 4, 5 biéu 6.5.
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unfair competition within the meaning of Article
10bis of the Paris Convention (1967).

The protection referred to in subparagraph (a)
shall be provided even where the true origin of
the product is indicated or the geographical
indication is used in translation or accompanied
by expressions such as "kind", "type", "style",
"imitation” or the like.

2. Without prejudice to Article 23 of the
Agreement on the TRIPS Agreement, the Parties
shall mutually decide the practical conditions of
use under which the homonymous geographical
indications will be differentiated from each
other, taking into account the need to ensure
equitable treatment of the producers concerned
and that consumers are not misled. A
homonymous name which misleads the
consumer into believing that products come from
another territory shall not be registered even if
the name is accurate as far as the actual territory,
region or place of origin of the product in
question is concerned.

3. Where a Party, in the context of negotiations
with a third party, proposes to protect a
geographical indication of the third party which
iIs homonymous with a geographical indication
of the other Party protected under this Article,
the latter shall be informed and be given an

pham tuwong tw voi san pham mang chi dan dia ly
nham muc dich lgi dung danh tiéng, uy tin cua chi
dan dia 1y;

¢) Sir dung bat ky déu hiéu nao tring hodc tuong
tu voi chi d?m dia ly duge bao hg cho san pham
khong c6 ngudn gbc tir khu vuc dia ly mang chi
dan dia ly d6 lam cho nguoi tiéu dung hiéu sai
rang san pham c6 nguoén gdc tir khu vyc dia 1y do;

d) Sir dung chi din dia 1y duoc bao ho dbi véi
rugu vang, rugu manh cho ruou vang, rugu manh
khong c6 ngudn goc xuat x@ tr khu vyc dia ly
tuong ung voi chi dan dia ly do, ké ca trudng hop
¢6 néu chi dan vé ngudn gdc xuat xi that cia hang
hoa hodc chi dan dia Iy dugc st dung dudi dang
dich nghia, phién am hoac dugc su dung kém theo
cac tir loai, kiéu, dang, phong theo hodc nhiing tir
tuong tu nhu vay

Piéu 130. Hanh vi canh tranh khéng lanh manh

1. Cac hanh vi sau day bi coi 1a hanh vi canh tranh
khong lanh manh:

d) bang ky, chiém gitt quyén st dung hoic st
dung tén mién tring hodc twong ty gdy nham lan
vo1 nhan hi¢u, tén thuong mai dugc bao hd cua
ngudi khac hodc chi dan dia Iy ma minh khong ¢
quyén st dung nhim muc dich chiém gitr tén
mién, loi dung hodc lam thi¢t hai dén uy tin, danh
tiéng ciia nhan hiéu, tén thuong mai, chi dan dia ly
tuong ung.

DPé xuit:

Piéu chinh Dicu 129 Luat SHTT dé bo
sung quy dinh lién quan téi viéc cAm sir
dung cac thuat ngir “kiéu”, “dang”,
“loai”, “hoc theo” di kém vd&i chi dén
dia ly cho céac san pham khac ngoai san
pham duoc bao ho chi dan dia ly
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opportunity to comment before the third party’s
geographical indication becomes protected.

4. Nothing in this Article shall oblige a Party to
protect a geographical indication of the other
Party which is not or ceases to be protected in its
country of origin. Each Party shall notify the
other Party if a geographical indication ceases to
be protected in the country of origin. Such
notification shall take place in accordance with
procedures laid down in Article 6.11(3).

5. A Party shall not be required to protect as a
geographical indication a name that is likely to
mislead the consumer as to the true origin of the
product in case it conflicts with the name of a
plant variety or an animal breed.

2. Chi dan thwong mai quy dinh tai khoan 1 Diéu
nay la cac dau hiéu, thong tin nham hudng din
thuong mai hang ho4, dich vy, bao gém nhan hiéu,
tén thuong mai, biéu tuong kinh doanh, khau hiéu
kinh doanh, chi dan dia 1y, kiéu dang bao bi cua
hang ho, nhan hang hoa.

3. Hanh vi sir dung chi dan thuong mai quy dinh
tai khoan 1 Diéu ndy bao gém cac hanh vi gan chi
dan thuong mai d6 1én hang hoa, bao bi hang hoa,
phuong tién dich vu, gidy to giao dich kinh doanh,
phuong tién quang cao; ban, quang cdo dé ban,
tang trit dé ban, nhap khau hang hoa c6 gan chi
dan thuong mai dé.

Diéu 163. Tén ciia giong ciy trong

3. Tén cua giéng cdy trong khong duoc coi 1a phu
hop trong céc truong hop sau day:

a) Chi bao gém cac chir sd, trir trudng hop chr s6
lién quan dén dac tinh hodc sy hinh thanh giong
do;

b) Vi pham dao duc xa hdi;

¢) D& gay hiéu nhdm v& cac dic trung, dac tinh
cua giong do;

d) D& gay hiéu nham vé danh tinh cua tac gia;

d) Trung hoic twong ty dén mirc gdy nham 1an véi
nhan hiéu, tén thuwong mai, chi dan dia ly da duogc
bao h¢ trudc ngay cong bo don dang ky bao ho
giong cay trong;

e) Anh hudéng dén quyén da co trude cua to chire,
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ca nhan khac.

Article 6.5a - Exceptions / Cac ngoai 1é

1. Notwithstanding Article 6.5, the protection of
the geographical indications listed in Part A of
{Annex GI — I} and identified by one asterisk
{note: “Asiago”, “Fontina” and “Gorgonzola”}
shall not prevent the use in the territory of Viet
Nam of any of these indications by any persons,
including their successors, who made actual
commercial use in good faith of those indications
with regard to products in the class of “cheeses”
prior to 1 January 2017.

2. Notwithstanding Article 6.5, the protection of
the geographical indication listed in Part A of
{Annex GI — 1} and identified by two asterisks
{note: “Feta”} shall not prevent the use in the
territory of Viet Nam of this indication by any
persons, including their successors, who made
actual commercial use in good faith of the
indication with regard to products in the class of
“cheeses” made from sheep's milk or made from
sheep and goat's milk, prior to 1 January 2017.

3. Notwithstanding Article 6.5, a transitional
period of 10 years from the entry into force of
this Article during which the use of the
geographical indication, or its translation,
transliteration or transcription, listed in Part A of
{Annex GI — I} and identified by three asterisks
{note: “Champagne”} shall not be prevented,
shall apply to any persons, including their

PLVN khéng c6 quy dinh Vé:

1. Viéc str dung cac thuat ngir cy thé (liet ké
trong khoan 1-3 Diéu 6.5) trong chi dan
dia 1y d6i véi pho-mai va rugu vang

2. Thoi han cho céc yu cau st dung hoic
dang ky nhan hiéu khi c6 chi dan dia ly
tuong tu gay thiét hai;

3. Thoi han yéu cau bao ho nhan hiéu 1a 05
nim ké tr ngay biét vé& viéc st dung chi
dan dia ly gay thiét hai

4. Quyén sir dung tén minh hodc tén nguoi
tién nhiém trong kinh doanh (truong hop
nay khéng phai la tén tuong mai da dang
ky bao ho nhu dé cap tai Diéu 76-78 Luat
SHTT; ciing khong phai la tén to chuc da
dang ky theo phép luat vé doanh nghiép)

Panh gia:

Mic du PLVN khéng c6 quy dinh vé
cac cam két néu trong Diéu 6.5, vé& co
ban PLVN hién khong trai vai cac cam
két nay bai cac cam két néu tai Biéu 6.5
déu 1a quyén hoic 1a nghia vu khdng bat
buoc.

Tuy nhién, do cac cam két nay lién quan
toi cac ngoai ¢ cho phép VN khong
phai tuan thii cac cam két EVFTA trong
nhitng truong hop nhat dinh, VN c6 thé
xem xét dua vao phap luat caa minh cac
truong hop nay.

P& xuit:

Piéu chinh Piéu 129 dé bo sung cac
cam ket tai Biéu 6.5a Hiép dinh
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successors, who made actual commercial use in
good faith of this indication with regard to
products in the class of “wines”.

4. A Party may provide that any request made
under this Article 6 in connection with the use or
registration of a trademark must be presented
within five years after the adverse use of the
protected indication has become generally
known in that Party or after the date of
registration of the trademark in that Party
provided that the trademark has been published
by that date, if such date is earlier than the date
on which the adverse use became generally
known in that Party, provided that the
geographical indication is not used or registered
in bad faith.

5. The provisions of Article 6 shall in no way
prejudice the right of any person to use, in the
course of trade, that person's name or the name
of that person's predecessor in business, except
where such name is used in such a manner as to
mislead the public.

Article 6.6 - Right of use of geographical | Piéu 88. Quyén ding ky chi din dia ly Panh gia

Indications / Quyen sir dung Chidan dialy | ouyén dang ky chi dan dia Iy cia Viet Nam thuge | PLVN da phi hop véi cam két tai Bidu

Once a geographical indication is protected | vé Nha nudc. 6.6, theo do:
under this agreement, the legitimate use of such

Jb i TR Nha nuéc cho phép to chic, c& nhan san xuat san - Céhc to chtic ¢4 nhan san xuat
protected geographical indication shall nol\eg pham mang chi dan dia ly, t6 chuc tap thé dai dién san pham lién quan tai dia
subject to any registration of users, or further cho céc t6 chirc, ca nhan d6 hodc co quan quan ly phuong li€n quan dugc trao
charges. hanh chinh dia phuong noi c6 chi dan dia ly thuc quyen st dung chi dan dia ly ma

hién quyén dang ky chi dan dia ly. Newoi thuc khong phai dang ky;
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hién quyén ding ky chi dan dja 1y khong tro thanh - Giay chirng nhan chi dan dia ly
chu so hivu chi dan dia Iy do. khong co thaoi han, vi vay khdng

Pidu 92. Viin biing bio hp phai nop cac loal phi gia han hay
. N ) phi lién quan téi viéc duy tri thoi
1. Van bang bao ho Crli dan dia ly ghi nhan to han hiéu luc cua Giéy nay.
chirc quan ly chi dan dia ly, cac to chirc, ca
nhan c6 quyén sit dung chi dan dia ly, chi
dan dia Iy duoc bao ho, tinh chét dic tha
cua san pham mang chi dan dia ly, tinh
chat dic thu vé diéu kién dia Iy va khu vuc
dia ly mang chi dan dia ly.

pé xuat: Khong dé& xuat sta doi, diédu
chinh tir goc d6 phéap luat

Piéu 93. Hiéu luc cia vin bang bao h

7. Giay ching nhan bao ho chi dan dia ly ¢6 hiéu
luc v6 thoi han ké tir ngay cap.

Piéu 121. Chi sé hiru ddi twong sé hiru cong
nghiép

4. Cha s¢ hitu chi dan dia ly cua Viét Nam 1a Nha
nudc.

Nha nuéc trao quyén sir dung chi din dia ly cho t6
chic, ca nhan tién hanh viéc san xuat san pham
mang chi dan dia Iy tai dia phuong tuong ung va
dua san pham d0 ra thi truong. Nha nudc truc tiép
thuc hién quyén quan Iy chi dan dia ly hoic trao
quyen quan ly chi dan dia ly cho t6 chie dai dién
quyén loi cua tat ca cac td chirc, ca nhan duoc trao
quyén str dung chi dan dia ly.

Article 6.7 - Relationship with trademarks / | Diéu 72-76 Luat SHTT Panh gia:
Mai quan h¢ vé1 Nhan higu Pidu 72. Didu kién chung dbi véi nhin higu | Phap luat Viet Nam hién da loai trix kha
1. Where a trademark has been applied for or | dwgc bao ho nang c6 nhan hi¢u thuong mai trung
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registered in good faith, or where rights to a
trademark have been acquired through use in
good faith, in a Party before the applicable date
set out in paragraph 2, measures adopted to
implement this Article 6 in that Party shall not
prejudice eligibility for or the validity of the
trademark, or the right to use the trademark, on
the basis that the trademark is identical with, or
similar to a geographical indication.

2. For the purposes of paragraph 1, the

applicable date is:

(@) the date of entry into force of this
Article/Agreement  regarding  geographical
indications referred to in Article 6.3; or,

(b) the date on which a complete application by a
Party for protection of a geographical indication
as referred to in Article 6.4 is received by the
competent authority of the other Party.

3. Such trademark may continue to be protected,
used and renewed notwithstanding the protection
of the geographical indication, provided that no
grounds for the trademark's invalidity or
revocation exist in the legislation on trademarks
of the Parties.

Nhan hi¢u dugc bao hd néu dap tng cac dicu kién
sau day:

2. C6 kha nang phan biét hang hoa, dich vu cua
chu sc’{ hitu nhan hi€u véi hang hod, dich vu cua
chu thé khac.

Diéu 74. Khd ning phdn bigt ciia nhén hi¢u

2. Nhan hi¢u bi coi la khong co kha nang phdn
bi¢t néu nhan hiéu do6 la dau hi¢u thudc mot trong
cac truong hop sau day:

d) Dau hiéu chi ngudn gbc dia 1y cua hang hoa,
dich vu, trir truong hop ddu hiéu d6 di duoc su
dung va thtra nhan rong rai véi danh nghia mdt
nhan hiéu hodc dugc dang ky dudi dang nhan hié¢u
tap thé hodc nhan hiéu ching nhan quy dinh tai
Luat nay;

1) Déu hiéu trung hodc tuong tu vai chi dan dia ly
dang dugc bao ho néu viée st dung dau hiéu d6 co
thé lam cho nguoi tiéu dung hiéu sai léch vé
ngudn gbc dia 1y ciia hang hod;

m) Dau hiéu tring véi chi dan dia 1y hodc ¢ chira
chi dan dia 1y hoidc dugc dich nghia, phién am tir
chi dan dia Iy dang duoc bao ho cho ruou vang,
rugu manh néu dau hiéu duoc dang ky dé st dung
cho rugu vang, rugu manh khong cé nguén géc
xuat xir tir khu vuc dia Iy mang chi dan dia 1y do.

Piéu 76. Piéu kién chung ddi véi tén thwong
mai dwgc bao ho

Tén thuong mai dugc bdo ho néu co kha nang

hogc twong tu véi chi dan dia Iy dang
dugc bao ho trir trong mot so trudng
hop cu thé duoc néu ro.

Sau thoi diém EVFTA c6 hiéu luc, kha
ning xay ra tinh huéng nhan hiéu ding
ky trugc thoi diém néu tai khoan 2 Diéu
6.7 EVFTA trung hoac tuong tu véi cac
chi dan dia ly s& dugc bao ho theo
EVFTA ciing it c6 kha ning xay ra (ké
ca voi cac chi dan dia ly cia EU da liét
ké trong Danh sach 169 chi dan dia ly,
boi cac chi dan dia 1y nay dé dugc bao
ho phai trai qua qué trinh 13y y kién bén
thr ba va tra ciru tham dinh — va viéc tra
ctru tham dinh s& dugc thuc hién can ci
vao cac tiéu chi trong PLVN, trong d6
c6 diéu kién tai Diéu 80 Luat SHTT,
theo d6 mot trong cac dbi twong khong
duoc bao ho chi dan dia 1y 1a “Chi dan
dia ly trung hodc tuong ty véi mot nhan
hiéu dang duogc bao ho, néu viée st
dung chi dan dia 1y d6 duoc thuc hién
thi s& gdy nham 1an vé ngudn goc cla
san pham”).

Ngay ca trong truong hop xay ra tinh
hudng nhan hiéu da dang ky trang voi
chi dan dia Iy theo EVFTA thi trong
truong hop nay, Viét Nam van cé thé
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phdn biét chi theé kinh doanh mang tén thuong | tiép tuc bao ho cho cdc nhan hiéu nay
mai d6 v&i chu thé kinh doanh khac trong cung | (day la quyén).

linh vuc va khu vuc kinh doanh. ; .
. Do do, co ban phap luat Viét Nam da
Diéu 78. Kha niang phan bi¢t cia tén thwong | ,3n thu

mai N
) EVFTA vé van dé nay.
Tén thuong mai dugc coi la c¢6 kha nang phan biét

néu dap g cac diéu kién sau day: Peée xuat:

3. Khong tring hodc twong t dén mirc gdy nham Kh,c‘)ng de xuat sura doi, dicu chinh gi vé
IGn v6i nhan hiéu cta ngudi khac hodc véi chi dan | Phap luat

dia ly da dwoc bao ho trudc ngay tén thwong mai
do duwoc su dung.

Piéu 80. Di twgng khong dwgc bao h{ voi
danh nghia chi dan dia ly

Cac d6i tuong sau day khéng dugc bao ho voi
danh nghia chi dan dia ly:

3. Chi din dia Iy tring hodc tuong ty voi mot nhén
hiéu dang duoc bao ho, néu viéc st dung chi dan
dia ly d6 duoc thyc hién thi s& gay nham 1an vé
ngudn goc clia san pham;

4. Chi dan dia ly gay hiéu sai léch cho nguoi tiéu
dung vé ngudn gbc dia 1y thuc ctia san pham mang
chi dan dia ly do.

Piéu 125. Quyén ngan cim ngwoi khdc siv dung
doi twong sé hivu cong nghiép

2. Chu s6 hitu d6i twong sé hiru cong nghiép va to
chuc, ca nhan dugc trao quyén su dung hoac
quyén quan 1y chi dan dia Iy khéng c6 quyén cim
nguoi khac thyc hién hanh vi thudc cac truong
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hop sau day:

g) Str dung nhan hi¢u trung hodc tuong ty voi chi
dan dija 1y duoc bao ho néu nhén hiéu d6 da dat
dugc sy bao hd modt cach trung thuc trudc ngay
ndp don dang ky chi dan dia 1y do;

h) Str dung mot cach trung thuc tén nguoi, dau
hi¢u mo ta chung loai, ) lugng, chét lugng, cong
dung, gia tri, ngudn gbc dia 1y va cac dic tinh
khéc ctia hang hoa, dich vu.

Article 6.8 - Enforcement of protection / Thuct
thi viéc bdo hg

1. Each Party shall provide for enforcement by
appropriate administrative action, to the extent
provided for by its domestic law, to prohibit a
person  from  manufacturing,  preparing,
packaging, labelling, selling or importing or
advertising a food commodity in a manner that is
false, misleading or deceptive or is likely to
create an erroneous impression regarding its
origin.

2. Each Party shall at least enforce the protection
provided for in Articles 6.5. and 6.7 at the
request of an interested party.

Diéu 129, 199 Luat SHTT

Nghi dinh 54/2009/NB-CP vé Xf{ phat vi pham
hanh chinh trong linh vyc tiéu chuan, do luong va
chat luong san pham hang hoa

Nghi dinh 89/2006/ND-CP vé nhan hang hoa

Luat An toan thuc phém

Luat SHTT

Diéu 129. Hanh vi xdm phgm quyén déi vi
nhan hiéu, tén thwong mai va chi dan dja ly

3. Cac hanh vi sau ddy bi coi 1a xAm pham quyén
dbi voi chi dan dia Iy duoc bao ho:

a) Str dung chi dan dia ly dugce bao ho cho san
pham mic du c6 ngudn gdc xuat x& tir khu vire dia
Iy mang chi din dia 1y, nhung san pham d6 khong
dap ung cac tiéu chuan vé tinh chat, chat luong
dac thu ciia san pham mang chi dan dia 1y;

b) quI dung chi dan dia 13:1 duoc bao h(f)~cho san
pham tuong tu véi san phdm mang chi dan dia 1y

Panh gia:

1. Tu gbéc do phap luat

Vé bién phap thyc thi: PLVN
quy dinh viéc thuc thi quyén so
hitu tri tu¢ vé Chi dan dia ly
bing céc bién phap, bién phap
dan su, bién phap hanh chinh va
bién phap hinh sy va bién phap
kiém sodt tai bién gioi.

Vé quy dinh ndi dung (cdm viéc
san xuat, chuan bi, déng goi, ghi
nhan, béan, nhap khiau hoic
quang céo thuc pham theo cach
thirc gia mao, lira dao hoac gay
nham 1an vé nguon g6Cc xuat xu
d6i vé6i thuc pham): trir cac quy
dinh chung vé ghi nhdn hang
hoa (trong d6 c6 xuat x) PLVN
chua c¢6 quy dinh riéng ddi véi
thyc pham nhu trong cam két tai
Diéu 6.8.
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nham muc dich loi dung danh tiéng, uy tin cua chi
dan dia ly;

¢) St dung bét ky ddu hiéu nao tring hodc twong
tu v&i chi dan dia 1y dugc bdo hd cho san phém
khong c6 ngudn gdc tir khu vuc dia 1y mang chi
dan dia Iy d6 lam cho nguoi tiéu dung hiéu sai
rang san pham c¢6 ngudn goc tir khu vue dia 1y do;

d) Sir dung chi din dia 1y duoc bao hd dbi voi
rugu vang, rugu manh cho rugu vang, rugu manh
khong c6 ngudn géc xuat x{r tir khu vyc dia ly
tuong ung voi chi dan dia ly do, ké ca trudng hop
¢6 néu chi dan vé ngudn gdc xuat xr that cia hang
hoa hoic chi dan dia Iy dugc sit dung dudi dang
dich nghia, phién am hoac dugc st dung keém theo
cac tir loai, kiéu, dang, phéng theo hodc nhiing tir
tuong tu nhu vay.

biéu 199. Bién phap xir Iy hanh vi xam pham
quyen sé hiru tri tué

1. T6 chirc, ca nhan ¢ hanh vi xam pham quyén
so hitu tri tué cua to chiic, ca nhan khéc thi tuy
theo tinh chat, mic d6 xam pham, c6 thé bi xu ly
bang bién phép dan su, hanh chinh hoic hinh su.

2. Trong truong hop can thiét, co quan nha nuGce
c6 tham quyén co thé ap dung bién phap khan Cap
tam thoi, bién phap kiém soat hang hoa xuat khau,
nhap khau lién quan dén s hitu tri tug, bién phép
ngan chan va bao dam xu phat hanh chinh theo
quy dinh cua Luat nay va cac quy dinh khac cua
phap luat co lién quan.

EVFTA néu “tuy thuoc vao phap luat
ndi dia” nhung khoéng rd diéu nay ap
dung cho cam két vé “cac bién phap
thuc thi” (kha nang cao hon) hay “cac
quy dinh noi dung dé ngan chan” (???)

Néu 1a cho céc bién phap thuc
thi thi diéu nay dong nghia Vi
viec EVFTA yéu cau phai co
quy dinh v& noi dung cim/ngin
chan cac hanh vi néu tai khoan
1: trong truong hop nay, PLVN
chua dap ing dugoc EVFTA

Néu 1a cho cac quy dinh noi
dung thi dong nghia véi viéc VN
duoc tiép tuc cac quy dinh phap
luat noi dia lién quan: Trong
trrong hop nay PLVN da tuan
thu EVFTA

Tur goc do thuc tién

Trén thuc té viéc thuc thi bao ho
chi dan dia ly n6i riéng va quan
ly viéc sir dung, ghi nhan ngudn
gdc xuit xir chua that hiéu qua:
Hau nhu chi ¢6 bién phéap hanh
chinh 13 dugc &p dung chu yéu.
Hiéu qua cac bién phap hanh
chinh ciing twong ddi han ché
(do c6 nhiéu luc lwong tham gia
nhu Thanh tra chuyén nganh,
Quan ly thi truong va Cong an
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Nghi dinh 54/2009/ND-CP

Diéu 25. Hanh vi vi pham cdc quy dinh vé néi
dung bdt bugc phdi thé hién trén nhan hang hoa
va ngi dung bdt bugc phdi thé hi¢n trén nhan
theo tinh chdt ciia hang hoa.

1. Phat tién tir 3.000.000 dong dén 5.000.000 dong
di vai hanh vi ban hang héa khdng ghi mét trong
cac ngi dung bdt bugc trén nhan hang héa hodc
néi dung bdt bugc phdi thé hién trén nhan theo
tinh chat cua hang hoa theo quy dinh cua phap luat
vé nhan hang hoa.

2. Phat tien tir 7.000.000 dong dén 10.000.000
dong doi véi mot trong cac hanh vi sau day:

b) Nhap khau hang hoa nhung trén nhén khong ghi
mét trong cac ndi dung bat bugc hogc négi dung
bat bugc phdi thé hién trén nhan theo tinh chat
cua hang hoa theo quy dinh caa phap luat vé nhan
hang hoa.

3. Phat tién tir 12.000.000 dong dén 20.000.000
ddng ddi vai hanh vi vi pham quy dinh tai khoan 2
Diéu ndy ma hang hoa thuoc mot trong cac trudng
hop sau day:

a) Hang hoda la luong thuc, thuc phém, thudc
phong va chira bénh cho ngudi, thude tha y, thic
in chan nudi, thudc bao vé thuc vat, giong cay
tréng, vat nuoi;

b) Hang hoa co ghi han st dung nhung khong
phan biét duoc han sir dung hoic tiy x6a, sira
chira han st dung ddi véi hang héa quy dinh tai

kinh té nhung khéng c6 co quan
nao dung ra lam dau mdi va
chua c6 su phéi hop gitta cac co
quan véi nhau)

Céac bién phap dan su theo yéu
cau cia cac bén lién quan con
han ché.

Viéc thuc thi lién quan toi
ngudn géc thuc phiam con rat
han ché

Dé xuit:

Néu cam két EVFTA duoc hiéu
theo hudng “bién phép thuc thi
tly thudc PL ndi dia” thi dé xuat
bé sung diéu chinh, sira d6i phép
luat lién quan (Luat An toan
thuc pham va Nghi dinh vé ghi
nhan) dé cdm cac hanh vi néu tai
cam két Piéu 6.8;

Néu cam két EVFTA duoc hiéu
theo hudng “bién phap thuc thi
ty thuéc PL ndi dia” thi khong
dé xuét diéu chinh, sira d6i phap
luat;

Can nhic thiét ké nhitng bién
phap nang cao hiéu qua thuc thi
cac quy dinh nham ngin chan,
han ché tinh trang gian lan vé
nguon géc xuit xi cua thuc
pham
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diém a khoan 3 Diéu nay:
c) Hang hda gan nhan hang hoéa gia.
4. Bién phap khac phuc hau qua:

a) Budc tam dinh chi luu thong hang hoa; budc
khic phuc vi pham vé nhdn hang hoa theo quy
dinh d6i véi hanh vi vi pham quy dinh tai khoan 1,
khoan 2 Diéu nay:

b) Bugc tiéu huy nhan hang hoa vi pham; buoc
tiéu huy san pham, hang hoa c6 chat lugng khong
dam béao an toan cho nguoi, vat nuoi, cay trong,
mdi trudng, doi vai hanh vi vi pham quy dinh tai
khoan 3 DBieu nay.

Nghi dinh 89/2006/ND-CP

Piéu 5. Hang hoa phai ghi nhan

1. Hang hod luu théng trong nuéc, hang hoa XUt
khau, nhap khau phai ghi nhan theo quy dinh cua
Nghi dinh nay, trir nhimg truong hop quy dinh tal
cac khoan 2, 3 va 4 biéu nay.

2. Hang hoa khong bdt bugc phdi ghi nhan:

a) Hang hoa la thuc pham twoi, song, thuc pham
che bien khdng cé bao bi va ban truc tiep cho
nguoi tiéu dung;

Piéu 11. Néi dung bit budc phai thé hién trén
nhén hang hoa

1. Nhan hang hoa bét bugc phai thé hién cac noi
dung sau:

a) Tén hang hoa;
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b) Tén va dia chi cua to chic, ca nhan chiu trach
nhiém vé hang hog;

¢) Xudt xiz hang hoa.

Avrticle 6.9 - General rules/ C4c quy tdc chung

Products bearing protected geographical
indication shall comply with the product
specifications, including any amendments

thereof, approved by the authorities of the Party
in the territory of which the product originates.

Any matter arising from product specifications
of registered products shall be dealt with in the
Working Group on Intellectual Property Rights,
including Geographical Indications established
in Article 6.11.

Phap luat vé tiéu chuan chat lwong (Luat Tiéu
chuan chat lugng va cac van ban lién quan)

Danh gia:

Phéap luat Viét Nam da phu hgp véi cam
két EVFTA vé van dé nay, theo do cac
san pham khéng phu thudc vao viéc c6
duoc bao ho quyén SHTT hay khoéng
van phai dap ing day du cac tiéu chuan,
quy chuan k¥ thuat lién quan

Pé xuat: Khong dé xuét sira doi, diéu
chinh tur goc d6 phép luat

Article 6.10 - Co-operation and transparency/
Hop tac va Minh bach

1. The Parties shall, either directly or through the
{Joint Committee} established pursuant to
Article 6.11, maintain contact on all matters
relating to the implementation and the
functioning of this Article. In particular, a Party
may request from the other Party information
relating to product specifications and their
amendment and relevant contact points for
control or management.

2. Each Party may make publicly available the
specifications or a summary thereof and relevant
contact points for control or management
corresponding to geographical indications of the

Phap luat Viét Nam khong quy dinh

Danh gia:

- Viéc thanh 1ap Uy ban hén hop
khéng thuoc pham vi phap luat
noi dia

- Nghia vu cong khai cac théng
tin vé cac chi dan dia ly cua bén
kia 13 nghia vu khéng bit bugc,
vi vay phép luat Viét Nam co
ban da dap tng EVFTA vé van
dé nay.

Pé xuat:

Khong dé xuat stra ddi, didu chinh tir
goc do phéap luat chung
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other Party protected pursuant to this Article.

Article 6.11 — Working Group on Intellectual | Phap luat Viét Nam khong quy dinh Panh gia:

Property Rights, including Geographical Q . © A A o
e L L 2 . ., uy dinh tai biéu 6.11 khdng thudc

|I”17dIC6}tI0[’lS / Nhom cong tac vé SHTT va Chi pham vi didu chinh cua phép luit noi

dan dia ly dia

1. Both Parties agree to set up a Working Group
on Intellectual Property Rights, including o
Geographical  Indications,  consisting  of be xuat:
representatives of the European Union and
Vietnam with the purpose of monitoring the
implementation of this Article and of
intensifying their co-operation and dialogue on
geographical indications.

Khong d& xuat stra ddi, diéu chinh tur
goc do phéap luat

2. The Working Group on Intellectual Property
Rights, including Geographical Indications
adopts its decisions by consensus. It shall
determine its own rules of procedure. It shall
meet at the request of either of the Parties,
alternatively in the European Union and in
Vietnam, at a time and a place and in a manner
(which  may include by videoconference)
mutually determined by the Parties, but no later
than 90 days after the request.

3. The Working Group on Intellectual Property
Rights, including Geographical Indications shall
also see to the proper functioning of this Chapter
and may consider any matter related to its
implementation and operation. In particular, it
shall be responsible for:

(a) preparing a recommendation for the Parties to
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amend {Annex GI I} as regards geographical
indications in accordance with Article 6.4.

(b) exchanging information on legislative and
policy developments on geographical indications
and any other matter of mutual interest in the
area of geographical indications;

(c) exchanging information on geographical
indications for the purpose of considering their
protection in accordance with this Article.

Article 7
Industrial Designs/Kiéu dang céng nghiép

Article 7.1 - International Agreements / Cac
théa wéc quoc te

The Parties shall accede!?19 to the Geneva Act
to the Hague Agreement Concerning the
International Registration of Industrial Designs
(1999).

Viét Nam dang tién hanh gia nhap higp dinh
Hague vé dang ky quoc te kieu dang cong nghi¢p

Danh gia

Tur goc do tha tuc, Viét Nam s€ thoa
man yéu cau nay cua Hiép dinh vao thoi
diém cam két nay cia EVFTA c6 hiéu
luc, tic 1a 2 ndm sau khi EVFTA ¢o6
hiéu lyc (do Viét Nam hién di dang tién
hanh cac budc dé gia nhap).

Tir goc d6 noi dung, PLVN hién vé co
ban di théa man cac yéu cau cia Hiép
dinh Hague trir van dé vé form dang ky
(PLVN chua st dung cac form nhu
Hague yéu cau)

Dé xuat

12 Within the period of 2 years from the entry into force this Agreement
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Thuc hién cac bude tha tuc can
thiét dé gia nhap thu tuc nay
mudn nhat 14 02 nam ké tir ngay
EVFTA c6 hiéu luc.

Ra soat PLVN so vdi cac noi
dung cua hiép dinh Hague dé
thuc thi cac nghia vu trong
Hague

Article 7.2 - Protection of Registered Industrial
Designs / Bdo h¢ Kiéu dang céng nghiép da
dang ky

1. The Parties shall provide for the protection of
independently created industrial designs®® that
are new or original**. This protection shall be
provided by registration and shall confer an
exclusive right upon their holders in accordance
with the provisions of this article.'®

2. A design applied to or incorporated in a
product which constitutes a component part of a
complex product shall only be considered to be

- Chuong XXXV Luat Dan sy 2005 - Quyén s&
hiru cong nghiép va quyen doi vdi giong cay trong
(Bo luat Dan sy 2015 khoéng con quy dinh vé cac
van dé nay)

- Diéu 63, Piéu 65, Diéu 66, Diéu 67, va tir Diéu
198 dén biéu 210 Luat SHTT

Diéu 63. Diéu kign chung doi véi kiéu ding cong
nghiép dwoc bdo hg

Kiéu dang cong nghiép dugc bao hd néu dap tmg
cac dicu kién sau day:

1. Co tinh moi;

Panh gia:

1. Vé céc tiéu chi bao ho kiéu dang

cong nghiép, PLVN quy dinh 03
tiéu chi: mai, sang tqo va c6 kha
nang ap dung cong nghiép;
trong khi d6 EVFTA yéu cau
tiéu chi bao ho chi 1la “maoi”
(new) hoac “ddc dao” (original)
(chG y la yéu cau nay cua
EVFTA hoan toan giéng so véi
Piéu 25.1 TRIPS).

Nhu vay, vé nguyén tic, PLVN

13 The Parties agree that when the domestic law of a Party so provides, a design means the appearance of the whole product or a separable and/or inseparable part of

product.

14 The Parties agree that when the domestic law of a Party so provides, individual character of designs can also be required. This refers to designs that significantly differ
from known designs or combinations of known designs’ features. The Union considers designs to have individual character if the overall impression it produces on
the informed users differs from the overall impression produced on such a user by any design which has been made available to the public.

15 1t is understood that designs are not excluded from protection simply on the basis that they constitute a part of an article or product, provided that they are visible, fulfil
the criteria of this paragraph, and: (a) fulfil any other criteria for design protection; and (b) are not otherwise excluded from design protection, under the Parties’

respective domestic law.
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new and original:

(@) if the component part, once it has been
incorporated into the complex product, remains
visible during normal use of the latter, and

(b) to the extent that those visible features of the
component part fulfil in themselves the
requirements as to novelty and originality.

3. "Normal use" within the meaning of paragraph
2(a) shall mean use by the end user, excluding

2. Co tinh sang tao;

3. Co6 kha nang ap dung cong nghiép.

Diéu 64. Doi wegng khong dige bio hg véi danh
nghia kiéu dang cong nghiép

Cac ddi tuong sau day khong dugc bao hd voi
danh nghia kiéu dang cong nghiép:

1. Hinh dang bén ngoai cua san pham do dic tinh
k¥ thuat ciia san pham bat bude phai co;

vé van dé nay han ché hon so
v6i EVFTA (do dat nhiéu tiéu
chi hon — trong d6 c6 tiéu chi rat
I6n 1a “c6 kha nang ap dung
céng nghiép” ma EVFTA khong
c6; va khong cho phép thay thé
tiu chi “méi” bang tiéu chi
“doc da0”). Do d6, PLVN can
dugc sira dbi cho phu hop voi
EVFTA.

/ o . 2. PLVN chua c6 dinh rién
maintenance, servicing or repair work. 2. Hinh déng bén ngoai ciia cong trinh xdy dung va viécc bég %% (EZU ééng cﬁg
4. The owner of a registered design shall have | dan dung hodc cong nghiép; mot bo phan caa san pham (thay
the rlqht to prevent third parties not having Fhe 3. Hinh déng ctia san phdm khong nhin thdy dugc vi kiéu dang toan bo san phém)
owner’s consent at least from making, offering trong qua trinh st dung san pham. 3. Thoi han bao ho cua kiéu dang

for sale, selling, importing, or stocking for sale a
product bearing or embodying the protected
design when such acts are undertaken for
commercial purposes.

5. The duration of protection available shall
amount to at least 15 years.

Diéu 125. Quyén ngin cam ngwoi khdc siv dung
doi twong sé hivu cong nghiép

1. Chu s¢ hitu d6i twong so hiru cong nghiép va t6
chuc, ca nhan dugc trao quyén su dung hoac
quyén quan 1y chi dan dia 1y c6 quyén ngin cim
ngudi khac sir dung ddi twong s hitu cong nghiép
néu viée str dung d6 khong thudc cac truong hop
quy dinh tai khoan 2 va khoan 3 Diéu nay.

Piéu 126. Hanh vi xdm pham quyen doi véi sdng
ché, kiéu ding cong nghiép, thiét ké bo tri

Cac hanh vi sau déy bi coi la xam pham quyén cia
chi so hiru sang ché, kiéu dang cong nghiép, thiét
ké bo tri:

1. Str dung sang ché duogc bép ho, kiéu dang cong
nghi¢p dugc bao hd hoac ki€éu dang cong nghiép

cbng nghiép ¢ Viét Nam la 05
nam, dugc gia han khéng qua 2
lan lién tiép, nghia 1a thoi han
bao ho Kiéu dang céng nghiép &
Viét Nam t6i da 14 15 nam, trong
khi thoi han theo Hiép dinh nay
t6i thiéu 1a 15 nim. Vi vay vé
nguyén tic 1a PLVN da dap tng
yéu cau cua EVFTA.

Dé xuat

Xem xét lai cac tiéu chi bao ho
kiéu dang cong nghiép dé sira
d6i Piéu 63 Luat SHTT, dic biét
lién quan toi

+ tinh “ddc dao”: ti€u chi thay
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khong khac biét dang ké véi kiéu dang do, thiét ké
b tri duge bao ho hodc bat ky phan nao co tinh
nguyén goc cua thiét ké bd tri d6 trong thoi han
hiéu luc cia vin bing bao ho ma khong dugc
phép cua chu so hiru;

2. Sir dung sang ché, kleu dang cong nghiép, thiét
ke b tri ma khong tra tién dén bu theo quy dinh
vé quyén tam thoi quy dinh tai Diéu 131 cta Luat
nay.

Diéu 93. Higu luc ciia vin bing bio hé

1. Van béng bao ho ¢6 hiéu lyc trén toan lanh thd
Viét Nam.

4. Bang doc quyen kiéu dang cong nghiép c6 hi¢u
luc tir ngay cap va kéo dai dén hét nam nam ké tlr
ngay nop don, c¢6 thé gia han hai 1an lién tiép, mdi
1an ndm nam.

thé cho tinh “mé&i”;

+ tinh “séng tao” va “kha nang
g dung cong nghiép”: viéc bat
budc phai c6 cac tiéu chi nay co
phu hgp véi TRIPS khong?

- Stra Piéu 4.13 dé bo sung dinh
nghia kleu dang codng nghiép dé
bao gom ca truong hop Kiéu
dang dbi voi mot phan san pham

Article 7.4 — Exceptions and exclusions / Cac
ngogi I¢ va loai trie

The Parties may provide limited exceptions to
the protection of designs, provided that such
exceptions do not unreasonably conflict with the
normal exploitation of protected designs, and do
not unreasonably prejudice the legitimate
interests of the owner of the protected design,
taking account of the legitimate interests of third
parties.

2. Industrial design protection shall not extend to
designs dictated essentially by technical or
functional considerations.

Piéu 125 Luat SHTT

Di,éu 125. Quyén ngin cim nguoi khdc siv dung
doi twong so hitu cong nghiép

2. Chu s6 hiru doi twong s¢ hiru cong nghiép va to
chuc, ca nhan dugc trao quyén su dung hoac
quyén quan 1y chi dan dia Iy khong c6 quyén cim
nguoi khac thyc hién hanh vi thudc cac truong
hop sau day:

a) Str dung sang ché, kiéu dang cong nghiép, thiét
ké bd tri nham phuc vu nhu cau c4 nhan hodc muc
dich phi thuwong mai hodc nhim muc dich danh
gi4, phan tich, nghién clru, gidang day, thir nghiém,
san xuét thir hodc thu thap thong tin dé thuc hién

Danh gia:
Céc quy dinh cia PLVN ve céc truong
hop han che quyen cua chu s¢ hitu kieu

dang cong nghi¢p phu hop véi yéu cau
ctuia cam két tai Biéu 7.4 theo do:

- Céc trudong hop han ché quyén
cia cha so horu khdong mau
thuan bat hop Iy véi viéc khai
thac binh thuong cua chu s&
hitu;

- Khéng gay thiét hai bat hop ly
cho cha thé quyén trong khi van
dam bao duoc quyén loi hop
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thu tuc xin phép san XUuat, nhap khau, luu hanh san
pham;

b) Luu thong, nhap khau, khai thac cong dung cta
san pham duogc dua ra thi truong, ké ca thi truong
nuéc ngoai mot cach hop phap, trir san pham
khong phéi do chinh chd s& hitu nhan hi¢u hodc
nguoi dugc phép cia chi s¢ hiru nhan hi¢u dua ra
thi truong nude ngoai;

¢) Su dung sang ché, kiéu déng cong nghiép, thiét
ke bo tri chi nham muc dich duy tri hoat dong cua
cac phuong tién van tai clia nudc ngoai dang qua
canh hoac tam thoi nam trong 1anh tho Viét Nam;
d) St dung sang ché, kiéu dang cong nghiép do
nguoi cd quyén sir dung trudce thue hién theo quy
dinh tai Di¢u 134 ctua Luat nay;

Diéu 64. Doi wegng khong dwge bio hg véi danh
nghia kiéu dang cong nghiép

Cac d6i tuong sau day khong dugc bao ho voi
danh nghia kiéu dang cong nghiép:

1. Hinh dang bén ngoai cta san pham do dic tinh
ky thudt clia san pham bat budc phai co;

phap cua cac bén thu ba.

DPé xuit:

Khong d& xuat stra ddi, didu chinh tur
goc do phéap luat

Article 7.5 - Relationship to Copyright / Méi
quan h¢ véi Quyen tac gid

A design shall also be eligible for protection
under the law of copyright of that Party as from
the date on which the design was created or
alternatively fixed in any form. Protection
eligibility, the extent to which, and the
conditions under which, such a copyright

Picéu 14, 15 Luat SHTT

Diéu 14. Cic loai hinh tic phiam dwoc bio hd
quyeén tac gia

1. Tac phém van hoc, nghé thuat va khoa hoc
duoc bao hd bao gom:

a) Tac phém van hoc, khoa hoc, sach gido khoa,
gido trinh va tac pham khac dugc thé hién duoi

Danh gia:

PLVN hién khong loai trir kiéu dang
céng nghiép ra khoi pham vi khéng
duoc bao ho bang quyén tac gia nhung
cling khong ghi nhan rd rang rang kiéu
dang cong nghiép trong dién co thé
dugc bao ho quyén tac gia (cha y la
danh sach cac loai hinh duwgc bao ho
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protection is conferred, including the level of
originality required, shall be determined by that
Party.

dang chir viét hodc ky tu khac;

b) Bai giang, bai phat bi¢u va bai n6i khac;

¢) Tac phdm bao chi; d) Tac phdm am nhac; @)
Tac pham san khau;

e) Tac pham dién anh va tac pham duoc tao ra
theo phuong phap tuong tu (sau day goi chung 1a
tac pham dién anh);

g) Tac pham tao hinh, my thuat Gmg dung;

h) Tac pham nhiép anh;

i) Tac pham kién truc;

k) Ban hoa dd, so dd, ban dd, ban vé& lién quan dén
dia hinh, kién trc, cong trinh khoa hoc;

1) Tac pham vin hoc, nghé thuat dan gian;

m) Chuong trinh may tinh, suu tap dir lidu.

Diéu 15. Cic doi twgng khong thudc pham vi
béo h§ quyen tac gia

1. Tin ttc thoi su thuan tuy dua tin.

2. Van ban quy pham phép ludt, van ban hanh
chinh, van ban khéac thudc linh vuc tu phéap va ban
dich chinh thirc ctiia van ban do.

3. Quy trinh, hé thdng, phuwong phap hoat dong,
khai niém, nguyén 1y, so li¢u

quyén tac gia 1a danh sach dong, duoc
hiéu 1 chi gisi han ¢ trong cac trudng
hop dugc néu tai danh sach) trir trueong
hop “kiéu dang cong nghiép” thé hién
du6i dang “tic phdm tao hinh”, “m¥y
thuat ung dung” (trong khi kiéu dang
cong nghiép thuc té c6 thé dugc thé
hién dudi nhiéu dang thirc khac).

Do d6, xét mot cach chat ché, phap luat
Viét Nam chua thyc sy ddp ung cac
cam ket tai Biéu 7.5 EVFTA.

D& xuit:

Stra d6i Piéu 14 Luat SHTT dé b sung
quy dinh vé viéc kiéu dang cong nghiép
c6 thé 1a ddi twong duoc bao ho bing
quyén tac gia

Article 8
Patents/ Sang ché

Article 8.1 - International Agreements / Cac

Viét Nam da tham gia Patent Co-operation Treaty

Danh gia
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théa wéc quoc té

The Parties reaffirm their obligations under the
Patent Co-operation Treaty and shall simplify
and develop its patent registration procedures
using the Patent Law Treaty, inter alia, as a
reference point.

(PCT). Viét Nam chua tham gia Patent Law
Treaty (PLT).

VN di tham gia PCT va diéu
chinh phap luat phu hop voéi
PCT

VN chua tham gia PLT nhung
PLVN Vé co ban d tuan thu cac
yéu cau cua PLT.

Dé xuat

Khong dé xuat diéu chinh, stra di gi vé
phap luat

Article 8.2 — Patents and Public Health / Sang
chéevay te cong dong

1. The Parties recognise the importance of the
Doha Declaration on the TRIPS Agreement and
Public Health adopted on 14 November 2001 by
the Ministerial Conference of the World Trade
Organisation. In interpreting and implementing
the rights and obligations under this Chapter, the
Parties are entitled to rely upon the Doha
Declaration.

2. The Parties shall respect the Decision of the
WTO General Council of 30 August 2003 on
Paragraph 6 of the Doha Declaration on the
TRIPS Agreement and Public Health.

- Piéu 7.3, Piéu 125.2, Diéu 133, Diéu 145, Dieu
146, va Dieu 147 Luat S¢ hiru Tri tué

- biéu 22, 23, 24, 25, 26 Nghi dinh 103/2006/ND-
CP (da swa doi, bo sung boi Nghi dinh
122/2010/ND-CP);

- Muc 2 Chuong II Théng tu 01/2007/TT-BKHCN
(da stra doi bo sung boi Thong tu 13/2010/TT-
BKHCN va Thong tu 18/2011/TT-BKHCN)

Diéu 125. Quyén ngin cim ngwoi khdc siv dung
doi twong sé hivu cong nghiép

1. Chu s¢ hitu d6i twong so hiru cong nghiép va t6
chuc, ca nhan dugc trao quyén su dung hoac
quyén quan 1y chi dan dia Iy c6 quyén ngin cdm
ngudi khac sir dung ddi twong s hitu cong nghiép
néu viée str dung d6 khong thudc cac truong hop
quy dinh tai khoan 2 va khoan 3 Diéu nay.

2. Chu s6 hitu ddi twong s hiru cong nghiép va t6
chuc, ca nhan dugc trao quyén su dung hoac
quyén quan 1y chi dan dia 1y khéng c6 quyén cdm

Panh gia:

1. Viét Nam la mdt nude dang phat

trién, do d6 Viét Nam c6 thé ap
dung Tuyén b DOHA & tiép
can nhitng sang ché vé duogc
pham phuc vu cho lgi ich cong
dong.

Tuy hién cac quy dinh vé céc
truong hop nay chua that day
da, PLVN da dap ung EVFTA
vé Van dé nay (vi day 1a quyeén,
khong phai nghia vu) nhung dé
tan dung hiéu qua quy dinh nay.

Mic db vay, VN can c6 nhiing
nghién ctru danh gia that bai ban
va c6 chién lugc cu thé va
chuyén hoa thanh quy dinh phap
luat rd rang vé van dé nay.

Cac quyén vé suc khoe noi
chung va stic khoe cong dong
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nguoi khac thyc hién hanh vi thudc cac truong
hop sau day:

a) Str dung sang ché, kiéu dang cong nghiép, thiét
ké bd tri nham phuc vu nhu cAu ¢4 nhan hodc muc
dich phi thwong mai hodc nham muc dich danh
gia, phén tich, nghién ctru, giang day, thir nghiém,
san xuat thir hodc thu thap thong tin dé thyc hién
thi tuc xin phép san xuat, nhap khiu, luu hanh san
pham;

d) St dung sang ché, kiéu dang cong nghiép do
nguoi cd quyén sir dung trude thue hién theo quy
dinh tai Bi¢u 134 cua Luat nay;

d) Sir dung sang c‘hé do nguoi dugc co quan nha
nudc c6 tham quyén cho phép thue hién theo quy
dinh tai Bi¢u 145 va bic¢u 146 cua Luat nay;

Diéu 145. Cin cit bit bugc chuyén giao quyén siv
dung déi véi sdng ché

1. Trong cac truong hop sau day, quyén sir dung
sang ché duoc chuyén giao cho t6 chirc, ca nhan
khac sir dung theo quyét dinh cia co quan nha
nuéc ¢6 thim quyén theo quy dinh tai khoan 1
Diéu 147 cua Ludt nay ma khong can dugc sy
doéng ¥ cua ngudi nim doc quyén st dung sang
ché:

a) Viéc sir dung sang ché nham muc dich cong
cong, phi thuwong mai, phuc vu quéc phong, an
ninh, phong bénh, chita bénh, dinh dudng cho
nhan dan hodc dap Gmg cac nhu cau cap thiét cia
xa hoi;

noi riéng duoc cu thé hoa trong
Luat Kham, chita bénh nam
2009 va Luat Dugc nam 2005,
tuy nhién quyén tiép can dugc
phém chua duogc thira nhan truc
tiép trong hai luat nay.

D& xuit:

1. V& nguyén tic PLVN da dép
ung cam ket tai biéu 8.2;

2. T goc @6 loi ich cua VN, can
can nhic bo sung quy dinh vé
van dé nay trong Luat SHTT;
c6 thé bd sung dong thoi vao
Luat Duogc, Luat Kham chira
bénh (néu can). Cha y viéc bd
sung c&c ngoai 1& ndy can duogc
thiét 1ap theo huéng mé (khdng
phai danh sach dong) dé tao linh
hoat cho viéc van dung trong cac
truong hop trén thyc té, mién la
van dam bao tuan thi nguyén tic
trong Tuyén bb Doha vé van dé
nay.

3. Can nhic thic ddy sém tham gia
hé théng thyc thi doan 6 Tuyén
bb Doha vé Hiép dinh TRIPS va
strc khoe cong dong véi tu cach
1a nude xuat khau va‘hodc nude
nhap khiu, ciing nhu phé chuan
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Diéu 31bis Hiép dinh TRIPS

b) Ngudi nam doc quyén sir dung sang ché khon z Za N .
) Ngu e duy g sang & ncu thay can thict dé tang cuong

thuc hién nghia vu st dung sang ché quy dinh tai s R N S
khon 1 Picu 136 v khodn 5 Didu 142 cia Luat hiéu ‘qua tan dung Tuyen bo
nay sau khi két thiic bon nam ké tir ngay nop don Doha.

dang ky sang che va két thiic ba nam ké tir ngay
cip Bang doc quyén sang ché;

¢) Nguoi ¢6 nhu cau str dung sang ché khong dat
duge thoa thuén voi nguoi nam doc quyén su
dung sang ché vé viéc ky két hop dong sir dung
sang ché mac du trong mot thoi gian hop ly dé co
gang thu:ong luong véi mirc gia va cac diéu kién
thuong mai thoa dang;

d) Nguoi nam doc quyén st dung sang ché bi coi
la thuc hién hanh vi han ch§ canh tranh bi cam
theo quy dinh ctia phép luét vé canh tranh.

2. Nguoi nam doc quyén su dung sang ché ¢co
quyén yéu cau cham dut quyén str dung khi can cir
chuyén giao quy dinh tai khoan 1 Diéu nay khong
con t6n tai va khong c6 kha niang tai xuat hién véi
diéu kién viéc cham dut quyén sir dung d6 khong
gy thiét hai cho nguoi dugc chuyén giao quyén
sir dung sang ché.

Luat Dwgc

Diéu 3. Chinh sach ciia Nha nwéc vé linh vuc
duot

Nha nudc thyc hién cac chinh sach sau day vé linh
vuc duoc:

4. Hb trg vé thudc bang nhitng hinh thic thich hop
cho cac doi tugng thuoc dién chinh sach, vung

70



" .
VCCIl

TRUNGTAMWT

HOI THAO “RA SOAT PLVN VOI CAM KET EVFTA VE SHTT” NGAY 1/3/2016

dong bao dan toc thiéu sb, ving c6 diéu kién kinh
te - xa hoi dac biét kho khan, ving co diéu kién
Kinh té - xa hoi kho khan;

Diéu 4. D triv quéc gia vé thuéc

1. Nha nuéc thuc hién viéc du trix quic gia vé
thuoc dé st dung vao cac muc dich sau day:

a) Phong, chéng dich bénh va khic phuc hau qua
thién tai, tham hoa;

b) Bao dam québc phong, an ninh;
¢) Tham gia binh 6n thi truong thudc.

Article 8.3 - Administrative Authorisation /
Thi tuc cho phép luwu hanh

1. Parties recognise that pharmaceutical products
protected by a patent on their respective territory
are generally subject to an administrative
authorisation procedure before being put on their
market, hereinafter referred to as the "marketing
authorisation procedure™.

Parties shall provide for an adequate and
effective mechanism to compensate the patent
owner for the reduction in the effective patent
life resulting from unreasonable delays in the
granting of first marketing authorisation in the
respective territories23. Such compensation may
be in the form of an extension of the duration of
the rights conferred by patent protection, equal to
the time by which the period mentioned in
footnote 15 is exceeded. The maximum duration
of this extension shall not exceed 2 years.

- Diéu 93 Luat SHTT
- Piéu 20.4.(a) Thong tu 01/2007/TT-BKHCN

- Diéu 35, va Dieu 36 Luit Dugc s6
34/2005/QH11 do Quoc hoi ban hanh ngay
14/6/2005

- Dicu 13, Picu 14, va Diéu 15 Thong tu
44/2014/TT-BYT ngay 25/11/2015 cua BY Y té
quy dinh viéc dang ky thuoc

Luat SHTT

Piéu 93. Higu luc cia viin bang bao h

2. Bang doc quyen sang ché co hiéu lyc tir ngay
cap va kéo dai dén hét hai muoi nam ké tir ngay
nop don.

Panh gia:

Viét Nam hién chua c6 quy dinh cho
phép bu trir thoi gian cham tré trong thu
tuc cip phép luu hanh vao thoi gian c6

hiéu lyc cua sang ché lién quan tai lanh
tho Viét Nam.

Dé xuat

Stra d6i Picu 93 Luat SHTT dé dwa vao
quy dinh bu dip thoi gian theo cach
thirc va diéu kién nhu da cam két trong
Hiép dinh.
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2. Alternatively to paragraph 1 of this Article, a
Party may make available an extension, not
exceeding five years'!® of the duration of the
rights conferred by the patent protection to
compensate the patent owner for the reduction in
the effective patent life as a result of the
marketing authorisation procedure. The duration
of the extension shall take effect at the end of the
lawful term of the patent for a period equal to the
period which elapsed between the date on which
the application for a patent was filed and the date
of the first marketing authorization to place the
product on the market in the party, reduced by a
period of five years.

Article 9 Protection of undisclosed
information and data / Bio h¢ thong tin va dir
liu chwa cong bo

1. In order to implement Article 39 of the TRIPS
Agreement, and in the course of ensuring
effective protection against unfair competition as
provided in Article 10 bis of the Paris
Convention (1967), each Party shall protect
confidential information and data submitted to
government or governmental agencies in
accordance with paragraphs [A] and [B] below.

[A]. If a Party requires, as a condition for
approving the marketing of pharmaceutical or

Diéu 125, 128 Luat SHTT
Diéu 128. Nghia vu bio mat dir liéu thir nghiém

1. Trong truong hop phap ludt cé6 quy dinh nguoi
nop don xin cap phép kinh doanh, luu hanh dugc
pham, néng hod pham phai cung cap két qua thir
nghiém hodc bat ky dir liéu nao khac 1a bi mat
kinh doanh thu dugc do déu tu cong stc dang ké
va ngudi nop don cb yéu cau giir bi mat cac thong
tin d6 thi co quan co tham quyen cip phép co
nghia vu thuc hién cac bién phap can thiét dé cac
dir litu d6 khong bi si dung nham muyc dich
thuong mai khong lanh manh va khong bi boc 10,
trir truong hop viéc boc 16 13 can thiét nhim bao

Danh gia:
1. PLVN da bao ho dir liu thu

nghiém va dir liéu khac dugc
ngudi nép don xuat trinh khi
dang ky lwu hanh dugc pham
hodc néng hoa pham theo huéng
phU hop véi EVFTA vé thoi han
bao ho doc quyén dir lieu (5
nam), phuong thac bao V¢
(chéng lai viéc sir dung vi muc
dich thuong mai) cling nhu
ngoai 1& (cong bd vi loi ich cong
cong, su dung khong vi muc

16 This period can be extended for further six months in the case of medicinal products for which paediatric studies have been carried out, and the results of those studies

are reflected in the product information.
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agrochemical products, the submission of
undisclosed test or other data, the origination of
which involves a considerable effort, the Party
shall protect such data against unfair commercial
use. In addition, each Party shall protect such
data against disclosure, except where necessary
to protect the public.

[B]. Each Party shall provide that for data of a
type referenced in paragraph [A] that are
submitted to the Party after the date of entry into
force of this Agreement, no other applicant for
product approval may, without permission of the
person that submitted them, rely on that data in
support of an application for product approval
during a reasonable period shall normally mean
not less than five years from the date on which
the Party granted approval to the person that
produced the data for approval to market its
product.

v€ cong chung.

2. K& tir khi dit liéu bi mat trong don xin cap phép
dugc nop cho co quan c6 tham quyén quy dinh tai
khoan 1 DPiéu nay dén hét nam ndm ké tir ngay
nguoi nop don duge cap phep, co quan do khong
duge cap phép cho bat ky nguoi nao nop don
mudn hon néu trong don su gh_mg dtr liéu bi mat
néu trén ma khong duge sy dong y cua ngudi nop
dir liéu do, trur truong hop quy dinh tai diém d
khoan 3 Di€u 125 ctua Luat nay.

Diéu 125

3. Chu s¢ hitu bi mét kinh doanh khong ¢6 quyén
cam nguoi khac thye hién cac hanh vi sau day:

a) Boc 19, su dung bi mat kinh doanh thu dugc khi
khong biét va khong c6 nghia vu phai biét bi mat
kinh doanh d6 do nguoi khac thu dugc mot cach
bat hop phap;

b) Boc 16 dit liéu bi mat nham bao vé cdng ching
theo quy dinh tai khoan 1 Biéu 128 cua Luéat nay;
¢) Sir dung dir liéu bi mat quy dinh tai Diéu 128
cua Luat nay khong nham muc dich thuong mai;
d) Boc 19, st dung bi mat kinh doanh dugc tao ra
mot cach doc lap.

dich thuong mai, st dung dir
liéu twong ty nhung do minh tu
xay dung).

2. Tuy nhién, PLVN chua dap tng
dugc du cac yéu cau tai Diéu 9
EVFTA, cu thé:

- PLVN méi chi bao mat dix liéu
the nghiém trong khi EVFTA
bao ho ca dir liéu thir nghiém va
dix liéu khac

- PLVN chi bao hd trong truong
hop d6 1a bi mat kinh doanh va
néu ngudi Ndp don cod yéu cau;
trong khi d6 theo EVFTA thi
viéc bao mat nay la duong
nhién, dit liéu dugc bao mat ma
khong nhat thiét phai 1a bi mat
kinh doanh, ciing khong can c6
yBu cau cua ngudi nop don ma
chi can 1a dit liéu, thong tin chwa
cong bo;

Pé xuat:
Stra doi Diéu 125 va 128 Lujt SHTT dé
phu hop véi cam ket tai Bieu 9 EVFTA
vé

- Dién bao ho

- biéu kién bao ho
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Article 11 Plant Varieties / Gidng cay trong

The Parties shall protect plant varieties rights, in
accordance with the International Convention for
the Protection of New Varieties of Plants
(UPOV) as lastly revised in Geneva on March
19, 1991, (the so-called "1991 UPOV ACT")
including the exceptions to the breeder's right as
referred to in Article 15 of the said Convention,
and co-operate to promote and enforce these
rights.

- Phén thr tw Ludt So hivu tri tug vé Quyén ddi véi
giong cay trong: tor bicu 157 dén Dicu 191

- Chuong XXXV B luat Dan su 2005 - Quyén s&
hitu céng nghiép va quyén dbi vai gidng cay trong
(Bo luat Dan sy 2015 khong con quy dinh vé cac
van dé nay)

- Nghi dinh 88/2010/ND-CP ngay 16/8/2010 cua
Chinh _phu quy dinh chi tiét, huong dan thi hanh
mot sé diéu cua Luat So hiru tri tué va Luat sua
doi, bo sng mot So diéu cua Luat So hitu tri tug vé
quyén déi voi gidng cay trong. (stra doi bo sung
bo1 Nghi dinh 98/2011/ND-CP)

- Nghi dinh 114/2013/NB-CP ngay 03/10/2013
cua Chinh phu quy dinh xu phat hanh chinh trong
linh vyc giéng cay trong, bao vé va diém dich
thuc vat.

- Thong tu 16/2013/TT-BNNPTNT ngay
28/02/2013 cua Bo Néng nghiép va Phat trién
noéng thoén huéng dan vé bao ho quyén ddi voi
gidng cay trong

- Théng tu 41/2009/TT-BNNPTNT  ngay
09/7/2009 quy dinh vé& quan ly va st dung mau
gidng cay trong

Panh gia

Viét Nam da gia nhap Cong udc nay
ngay 24/11/2006 va PLVN da dap @ng
cac quy dinh cta Cong udc nay. Vi vay
PLVN ciing da théa man céc yéu ciu
cia EVFTA Vé van dé nay.

Dé xuat

Khong dé xuat diéu chinh, sta doi g
phép luat vé van dé nay

Section C

Enforcement  of  Intellectual  Property
Rights/Thuc thi cac quyen sé hiru tri tué

Sub-Section C.1
General Enforcement Provisions/ Cac quy
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dinh thwc thi chung

Article 12 General Obligations / Cac nghia vu
chung

1. The Parties reaffirm their commitments under
the TRIPS Agreement and in particular of its
Part Ill, and shall provide for the following
complementary measures, procedures and
remedies necessary to ensure the enforcement of
intellectual property rights.” Those measures,
procedures and remedies shall be fair and
equitable, and shall not be unnecessarily
complicated or costly, or entail unreasonable
time-limits or unwarranted delays.

2. Those measures and remedies shall also be
effective and proportionate and shall be applied
in such a manner as to avoid the creation of
barriers to legitimate trade and to provide for
safeguards against their abuse.

Phan thir ndm Luat SHTT (Diéu 198-219)

Danh gia:
PLVN V& nguyén tic da dap Gng cac
yéu cau cua EVFTA vé van d¢ nay.

Tuy nhién, xét mot cach chi tiét thi c6
thé PLVN chua thuc sy dam bao céc
doi hoi cua EVFTA Vé viéc &p dung cac
bién phap can thiét d& dam bao thyc thi
cac quyén SHTT (vi du trir truong hop
tu bao vé cua chi thé quyén, truong hop
bao vé boi Nha nudc hién khdng quy
dinh cac bién phap/hanh dong cu thé
nao (chi quy dinh vé thim quyén xir ly,
bién phap “trirng phat” vi pham...).

Pé xuat

Khong dé xuat diéu chinh PLVN néi
chung vé van dé nay, tuy nhién trong
cac muc cu thé cé thé co cac dé xuat
diéu chinh cu thé (xem dudi day).

Article 13 Entitled Applicants / Chu thé c6
quyén yéu ciu

The Parties shall recognise as persons entitled to
seek application of the measures, procedures and

- Biéu 4, 56, 57, 198 Luat S& hitu tri tué

- Diéu 44 Nghi dinh 100/2006/NP-CP ngay
21/9/2006 cua Chinh phu quy dinh chi tit va
huéng dan thi hanh mot s6 diéu cia Bo luat Dan

Danh gia:
PLVN Vé noi dung da dép ung yéu cau

cua EVFTA Vé van dé nay Tuy nhlen
hién cac chu thé c6 quyén dugc yéu cau

17 For the purposes of sub-section C.1 the notion of "intellectual property rights" should include at least the following rights: copyright; rights related to copyright; rights
of the creator of the topographies of a semi conductor product; trade mark rights; design rights; patent rights; geographical indications; utility model rights; plant

variety rights; trade names in so far as these are protected as intellectual property rights in the national law concerned.
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remedies referred to in this section and in Part 111
of the TRIPS Agreement:

(@) the holders of intellectual property rights in
accordance with the provisions of the applicable
law,

(b) all other persons authorised to use those
rights, in particular licensees, in so far as
permitted by and in accordance with the
provisions of the applicable law,

(©) intellectual property collective rights
management bodies which are regularly
recognised as having a right to represent holders
of intellectual property rights, in so far as
permitted by and in accordance with the
provisions of the applicable law,

(d) professional defence bodies which are
regularly recognised as having a right to
represent holders of intellectual property rights,
in so far as permitted by and in accordance with
the provisions of the applicable law.

sw, Lut So hivu tri tué vé quyen tac gia va quyen
lién quan (sua doi, bo sung boi Nghi dinh
85/2011/NB-CP, va Nghi dinh 01/2012/NDb-CP).

- Phan A-TI Thong tu lién tich 02/2008/TTLT-
TANDTC-VKSNDTC-BVHTT&DL-BKH&CN-
BTP ngay 03/4/2008 cua Toa an nhan dan tdi cao,
Vién kiém sat nhan dan téi cao, Bo Van hoa, Thé
thao va Du lich, B Khoa hoc va Céng nghé, Bo
Tu phap huéng dan &p dung mot sé quy dinh cua
phap luat trong viéc giai quyét cac tranh chap vé
quyén sé hitu tri tué tai Toa 4n nhan dan.

Diéu 198. Quyén tw bdo vé

1. Chu thé quyén sé hitu tri tué c6 quyén ap dung
cac bién phap sau day dé bao vé quyén s¢ hiru tri
tu€ cuia minh:

a) Ap dung bién phap cong ngh¢ nham ngan nglra
hanh vi xam pham quyén s¢ hitu tri tug;

b) Yéu cau t6 chirc, ¢4 nhan c¢6 hanh vi xam pham
quyén s hiru tri tué phai chim dat hanh vi xam
pham, xin 161, cai chinh cong khai, boi thuong
thiét hai;

¢) Yéu cau co quan nha nudc c6 tham quyén xir Iy
hanh vi xdm pham quyén sé hitu tri tué theo quy
dinh cta Luat ndy va cac quy dinh khac ctuia phap
luat c6 lién quan;

d) Khéi kién ra toa an hodc trong tai dé bao vé
quyen, loi ich hgp phap ctia minh.

Diéu 56. 7o chirc dai dién tip thé quyén tic gid,
quyén lién quan

Co quan Nha nuéc cd tham quyén bao
vé quyén SHTT duoc néu rai rac trong
Luat chi khong tap trung & mot diéu
khoan, do vay khé theo doi.

D& xuit:

- Khong d& xuét diéu chinh, sira
d6i phép luat Viét Nam vé noi
dung.

- Néu c6 thé thi bo sung thém 01
Piéu vao Phan thir nim Luat
SHTT dé néu liét ké rd cac chu
thé c6 quyén yéu cau, dam bao
tinh minh bach cua hé théng
phép luat.
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2. T6 chuc dai dién tap thé quyén tac gia, quyén
lién quan thyc hién cac hoat dong sau day theo uy
quyén cua tac gia, chu s¢ hiru quyén tac gia, chu
so hitu quyén lién quan:

b) Bao v¢ quyén, loi ich hop phép cua thanh vién;
t0 chirc hoa giai khi c6 tranh chap.

Diéu 57. To chive tw vén, dich vu quyén tac gid,
quyén lién quan

2. To chire tu vén, dich vu quyén tac gia, quyén
lién quan thyc hién cac hoat dong sau day theo
yéu cau ciia tic gia, chi s hitu quyén tac gia, chu
s& hitu quyén lién quan:

¢) Tham gia cac quan hé phap luat khac vé quyén
tac gia, quyén lién quan, bao vé quyén va lgi ich
hop phap cua tac gia, chu so hiru quyen tac gia,
chu s¢ hitu quyén lién quan theo uy quyén.

Sub-Section 3.2
Civil Enforcement/Thuwec thi dan sw

Article 14 Provisional Measures / Cac bign
phép tam thoi

1. The Parties shall ensure that, the competent
judicial authorities may, on request by a party
who has presented reasonably available evidence
to support his claims that his intellectual
property right has been infringed or is about to
be infringed, order prompt and effective
provisional measures:

a) to prevent an infringement of any intellectual

- Piéu 200, Diéu 206, va Diéu 207 Luat S& hitu tri
tué

- Tt Diéu 99 dén biéu 126 Luat T tung Dan sy
2004

- T Piéu 111 dén Diéu 142 Luat T6 tung Dan sy
2015

- Phan B-II Théng tu lién tich 02/2008/TTLT-

TANDTC-VKSNDTC-BVHTT&DL-BKH&CN-
BTP ngay 03/4/2008 cua Toa an nhéan dan tdi cao,

Danh gia
1. PLVN da dap tng yéu cau cua

EVFTA vé van d& nay ¢ mot sd
diém, vi du:

- Quyén yéu cau Toa an ap dung
bién phéap khan cép

- Céc truong hop Toa an dugc ap
dung bién phap khin cip ma
khong phai nghe bén lién quan
trinh bay v kién;
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property right from occurring, and in particular | Vién kiém sat nhan dan toi cao, B6 Van hoa, Thé 2. PLVN chua dip {mg céc yéu cAu

to prevent the entry into and the movement
within the channels of commerce in their
jurisdiction of goods, including imported goods
immediately after customs clearance:

(i) An interlocutory injunction may also be
issued against a party whose services are being
used by a third party to infringe an intellectual
property right and over whom the relevant
judicial authority exercises jurisdiction.

(i) In the case of an alleged infringement
committed on a commercial scale, the Parties
shall ensure that, if the applicant demonstrates
circumstances likely to endanger the recovery of
damages, the judicial authorities may order the
precautionary seizure or blocking of the movable
and immovable property of the alleged infringer,
including the blocking of his/her bank accounts
and other assets.

(b) to preserve relevant evidence in respect of the
alleged infringement, subject to the protection of
confidential information. These measures may
include the detailed description, with or without
the taking of samples, or the physical seizure of
the alleged infringing goods, and, in appropriate
cases, the materials and implements used in the
production and/or distribution of these goods and
the documents relating thereto.

2. Where appropriate, in particular where any
delay is likely to cause irreparable harm to the

thao va Du lich, B4 Khoa hoc va Cong nghé, Bo
Tu phap huéng dan ap dung moét s6 quy dinh cua
phap luét trong viéc giai quyét cac tranh chép vé
quyén so hiru tri tu€ tai Toa an nhan dan.

Picu 206. thyén yéu ciu Toa dn dp dung bién
phap khan cap tam thoi

1. Khi khoi kién hodc sau khi khai kién, cha thé
quyén so hitu tri tué co6 quyén yéu cau Toa &n ap
dung bién phap khan cdp tam thoi trong cac
truong hop sau day:

a) Dang c6 nguy co xay ra thiét hai khong thé
khac phuc duoc cho chu thé quyén sd hitu tri tug;

b) Hang hoa bi nghi ngd xdm pham quyén sé hitu
tri tu¢ hodc chung cur lién quan dén hanh vi xam
pham quyén s¢ htru tri tué cé nguy co bi tu tan
hodc bi tiéu huy néu khong duoc bao v¢ kip thoi.
2. Toa 4n quyét dinh 4p dung bién phap khan cip
tam thot theo y€u cau cua chu thé quyén so hiru tri
tué quy dinh tai khoan 1 Diéu nay trudc khi nghe
y kién cua bén bi 4p dung bién phap do.

Diéu 207. Cdc bi¢n phdp khin cép tam thoi

1. Cac bién phap khan cép tam thoi sau day duoc
ap dung doi véi hang hoa bi nghi ngd xam pham
quyén sO htru tri tug, nguyén liéu, vat liéu, phuong
tién san xuat, kinh doanh hang hoa do:

a) Thu gitr;

b) K& hién;

cia EVFTA vé vin dé nay & cic
diém sau:

Vé thoi diém cé thé yéu cau ap
dung bién phdp khan cdp tam
thoi: PLVN chi cho phép chu
thé yéu clu bién pham tam thoi
khi hoac sau khi khoi kién tai
Toa an; trong khi do6 EVFTA
quy dinh chu thé c¢6 thé yéu cau
Tda 4an vao bat ky thoi diém nao
(khéng phu thude vao viéc da
khdi kién hay chwa) mién 13 c6
bang chung hop 1y 1am can cbr
cho yéu ciu cta minh;

Vé tinh huong dp dung/diéu kién
yéu cau ap dung bién phdp khan
cap tam thoi: Theo PLVN thi
chu thé quyén chi co thé yéu cau
trong 02 truong hop (nguy co
thiét hai khong thé khic phuc,
nguy co tau tan hogc bi thiéu
huy), trong khi EVFTA quy dinh
nhiéu trudng hop, mdi truong
hop ¢6 cac bién phap khan cép
tam thoi tuong tUng... (02
truong hop theo PLVN chi la
cac truong hop ma theo EVFTA
thi duogc coi la nghiém trong ma
Toa 4n khong phai ldy y kién
cua bén lién quan trudc khi ap
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right holder or where there is a demonstrable risk
of evidence being destroyed, the judicial
authorities shall have the authority to adopt those
provisional measures without the other party
being heard.

3. The provisions of this Article are without
prejudice to Article 50 of the TRIPS Agreement.

¢) Niém phong; cdm thay ddi hién trang; cdm di
chuyén;

d) Cam chuyén dich quyén s hiu.

2. Céc bién phap khan cp tam thoi khac duoc ap
dung theo quy dinh ctia B ludt t6 tung dan su.

dinh tai khoan 1 Piéu 206 cua Ludt ndy bang cac
tai liéu, chimg ctr quy dinh tai khoan 2 Biéu 203
cua Luat nay.

2. Nguoi yéu cau ap dung bién phap khan cip tam
thoi c6 nghia vu bdi thudng thiét hai giy ra cho
nguoi bi &p dung bién phép do trong truong hop
ngudi d6 khong xam pham quyén sé hitu tri tug.
Pé bao dam thuc hién nghia vu ndy, ngudi yéu
cau 4p dung bién phap khan cap tam thoi phai nop
khoan bao dam bang mot trong cac hinh thiic sau
day:

a) Khoan tién bang 20% gia tri hang hod can ap
dung bién phap khan cap tam thoi hodc t6i thiéu
hai muwoi triéu déng néu khong thé xac dinh duoc
gia tri hang hoa do;

b) Chiing tir bao lanh ciia ngan hang hoic cia to
chuec tin dung khéc.

dung bién phap khan cip tam
thoi).

Dé xuat

Stra d6i Luat SHTT dé tuan tha EVFTA
vé cac diém co6 khac biét néu trén

Article 15 Evidence / Chang cw

Parties shall ensure that, on application by a
party which has presented reasonably available
evidence sufficient to support its claims, and has,
in substantiating those claims, specified evidence
which lies in the control of the opposing party,

Diéu 203 Luat SHTT

Piéu 203. Quyén va nghia vu chirng minh ciia
duong sy

5. Trong truong hop mot bén trong vu kién xam
pham quyén s¢ hitu tri tu¢ chung minh dugc
ching ctr thich hgp dé chung minh cho yéu cau

Danh gia:
PLVN co ban da dép ang yéu cau cua
EVFTA boai:
- D4 ghi nhin quyén cua toa &n
yéu cau bén doi 1ap phai cung
cap bang ching

79




.
VCC|

TRUNGTA MWT

HOI THAO “RA SOAT PLVN VOI CAM KET EVFTA VE SHTT” NGAY 1/3/2016

the competent judicial authorities may order that
such evidence be presented by the opposing
party, subject to the protection of confidential
information. For the purposes of this paragraph,
Parties may provide that a reasonable sample of
a substantial number of copies of a work or any
other protected object be considered by the
competent judicial authorities to constitute
reasonable evidence. In the case of an
infringement committed on a commercial scale
Parties shall take such measures as are necessary
to enable the competent judicial authorities to
order, where appropriate, on application by a
party, the communication of banking, financial
or commercial documents under the control of
the opposing party, subject to the protection of
confidential information.

cua minh bi bén kia kiém soat do d6 khong thé
tiép can dugc thi c6 quyén yén cau Toa an bude
bén kiém soat ching ctr phai dua ra chung cu do.

- Khéng gidi han bang chang ¢ s6
lwong hay loai bang ching cu
thé nao (Vi vay suy doan la c6
thé yéu cau loai cac bang chung,
bao gdom ca céc gidy to ngan
hang, tai chinh hodc thuong
mai);

- Vé s luong cac bang ching,
day khong phai 1a nghia vu bat
buoc trong EVFTA, vi vay du
PLVN khong quy dinh thi van
coi nhu da dap tng.

DPé xuat

Khong dé xuat diéu chinh, sta doi
PLVN

Article 16 Right of Information / Quyén dwoc
thong tin

1. Without prejudice to its domestic law
governing the protection of confidentiality of
information or processing of personal data, each
Party shall provide that, in civil proceedings
concerning an infringement of an intellectual
property right and in response to a justified and
proportionate request of the applicant, the
competent judicial authorities may order the
infringer or, in the alternative, the alleged
infringer, and/or any other person indicated
below, to provide information as laid down in its
applicable laws and regulations that the infringer

- Diéu 203.5 Luat S& hitu tri tué

- Piéu 58.1.c, Biéu 94, Biéu 389 Luat Té tung dan
su 2004

- Piéu 70.7, 106, 495 Luat T6 tung dan su 2015

Danh gia:

1. PLVN (Luat SHTT) da c6 quy
dinh vé quyén cua Toa &n yéu
cau bén ddi lap (suy doan 1a bén
vi pham hoac bén bi cao budc la
vi pham) phai cung cip bang
chitng va khéng gigi han céc
loai bang ching, do d6 dugc
xem la bao gém ca nhiing théng
tin nhu quy dinh trong EVFTA;

2. PLVN chua dap tng cdc yéu
cau caa EVFTA vé mot sb diém:

- Vé diéu kién d chu thé b vi
pham yéu cau Toa &n budc cac
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or alleged infringer, or any other party possesses
or controls.

‘Any other person’ in this paragraph may
include a person who:

(i) was found in possession of the infringing
goods on a commercial scale;

(if) was found to be using the infringing services
on a commercial scale;

(iii) was found to be providing on a commercial
scale services used in infringing activities; or

(iv) was indicated by the person referred to in
this subparagraph as being involved in the
production, manufacture or distribution of the
goods or the provision of the services.

2. The relevant information referred to in
paragraph 1 may include information regarding
any person involved on a commercial scale in the
infringement or alleged infringement and
regarding the means of production and
distribution networks of the goods or services
which infringe an intellectual property right.

bén khac cung cap thong tin:
PLVN khéng quy dinh dinh diéu
kién nao trong khi EVFTA quy
dinh 1a yéu cau phai co can ct
va “tuong xung’’;

Vé céc chu thé phai xuét trinh
thong tin khi dugc Toa an yéu
cau: theo PLVN thi chi ¢ bén
duong sy vi pham trong khi theo
EVFTA thi Toa an con co thé
y&u cau cac chu thé khac

Pé xuat

Stra d6i Diéu 203 Luat SHTT dé bo
sung cac ndi dung quy dinh cua EVFTA
vé cac diéu kién yéu cau va cac chu thé
c6 thé bi yéu cau cung cap thong tin

Article 17 Other Remedies / Cac bién phap
khac phuc khéc

1. The Parties shall ensure that the competent
judicial authorities shall have the authority to
order, at the request of the applicant and without
prejudice to any damages due to the right holder
by reason of the infringement, and without
compensation of any sort, in such a manner as to

- Piéu 202 Luat S¢ hitu tri tué.
- Biéu 11.3 Luat xuét ban 2012.

- Piéu 3 Nghi dinh 99/2013/ND-CP vé 29/8/2013
caa Chinh pht quy dinh xt phat vi pham hanh
chinh trong linh vuc s¢ hitu cbng nghiép

- Chuong IV - Xir ly xdm pham bang bién phap
hanh chinh cua Nghi dinh 105/2006/ND-CP ngay

Danh gia:

V& co ban phap luat Viét Nam da dap
ung cac quy dinh tai dieu 17 EVFTA.

Viét Nam da co quy dinh phu
hop voi cam két tai Piéu 17.1
(©) .

Nhitng quy dinh tai Dicu
17.1.(a) va (b) cu thé hon cac
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minimize the risks of further infringements:
(a) the recall from the channels of commerce;*8

(b) the disposal outside the channels of

commerce ofr;
(c) the destruction

of goods that they have found to be infringing an
intellectual property right.  The competent
judicial authorities may also order destruction of
materials and implements, whose predominant
use of which has been in the creation or
manufacture of those goods, or their disposal
outside the channels of commerce in such a
manner as to minimise the risks of further
infringement.

2. The Parties' judicial authorities shall have the
authority to order that the remedies under this
Article, at least for the destruction, including the
removal from the channels of commerce for
destruction, be carried out at the expense of the
infringer, unless particular reasons are invoked
for not doing so.

22/9/2006 cua Chinh phu quy dinh chi tiét va
huéng dan thi hanh mot s6 diéu cua Luat S¢ hitu
tri tué vé bao vé quyén so hitu tri tué va quan ly
nha nudc vé sé hitu tri tué (sira ddi, bd sung boi
Nghi dinh 119/2010/ND-CP): Diéu 28 dén Diéu
33

- Phan B-IV, Diéu 5.3 Phan B-IV Thong tu lién
tich 02/2008/TTLT-TANDTC-VKSNDTC-
BVHTT&DL-BKH&CN-BTP ngay 03/4/2008 cua
Toa an nhan dan téi cao, Vién kiém sat nhan dan
tdi cao, BO Van hoéa, Thé thao va Du lich, Bo
Khoa hoc va Céng ngh¢, Bo Tu phap huéng dan
ap dung maot sé quy dinh cua phap luét trong viéc
giai quyét cac tranh chap vé quyén so hitu tri tué
tai Toa an nhan dan.

Dicu 214. Cac hinh thirc xir phat hanh chinh va
bién phap khac phuc hdu qua

2. Tuy theo tinh Chét, muc do xam pham, td chure,
c4 nhan xam pham quyén s hiru tri tué con c6 thé
bi 4p dung mot hodc cac hinh thuc xir phat bd
sung sau day:

a) Tich thu hang hoa gia mao vé s& hitu tri tug,
nguyén li¢u, vat li€u, phuong ti¢n dugc st dung
cht yéu dé san xuat, kinh doanh hang hoa gia mao
vé s6 hitu tri tué;

b) Dinh chi c6 thoi han hoat dong kinh doanh

quy dinh hién tai cua Viét Nam
vé céc bién phap ma Toa &n ap
dung trong mot vu viéc dan su.
Tuy nhién, nhitng bién phap nay
dugc quy dinh cu thé trong cac
quy dinh vé xir phat vi pham
hanh chinh trong linh vuc s&
hiru cdng nghiép.

- Hién PLVN di co quy dinh vé
viéc tda an quyét dinh viéc thu
hoi dugc thuc hién bai chi phi
ctia nguoi Vi pham quyén so hiru
tri tué.

P& xuit:

Khong dé xuit stra ddi, didu chinh tir
goc do phap luat

18 parties will ensure that this provision applies to infringing goods found in the channels of commerce and that infringers should be ordered to at least recall the goods
back from its customers (for example wholesalers, distributors, retailers).
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trong linh vuc da xay ra vi pham.

3. Ngoai cac hinh thirc xtr phat quy dinh tai khoan
1 va khoan 2 Diéu nay, t6 chtic, ¢4 nhan xam
pham quyén sé hitu tri tué con c6 thé bi ap dung
mot hodc cac bién phap khéc phuc hau qua sau
day:

a) Budc tiéu huy hodc phan phéi hoac dua vao su
dung khong nham muyc dich thuong mai d6i voi
hang hoa gia mao vé so hitu tri tug, nguyén liéu,
vét liéu va phuong tién dugc su dung chu yéu dé
san xudt, kinh doanh hang hoa gia mao vé s¢ hiru
tri tué voi diéu kién khong 1am anh huong dén kha
nang khai thac quyén cua chii thé quyén so hiru tri
tué;

b) Budc dua ra khoi 1anh thd Viét Nam dbi véi
hang hoa qua canh xdm pham quyén so hitu tri tué
hodc budc tai xuat dbi véi hang hoa gia mao vé s
hiru tri tu€, phuong tién, nguyén liéu, vat liéu nhap
khau duoc sir dung chu yéu dé san xuét, kinh
doanh hang hoa gia mao vé s& hitu tri tué sau khi
d3 loai bo cac yéu t6 vi pham trén hang hoa.

4. Mixc tién phat quy dinh tai diém b khoan 1 Diéu
nay duoc an dinh it nhit bang gia tri hang hod vi
pham da phat hi¢n dugc va nhiéu nhét khong vuot
qua ndm lan gi4 tri hang hod vi pham da phét hién
duoc.

Chinh phu quy dinh cu thé cach xac dinh gia tri
hang hoéa vi pham.

Piéu 215. Cdc bi¢n phdp ngin chin va béio dim
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xu phat hanh chinh

1. Trong cac truong hop sau day, t6 chure, ca nhan
c6 quyén yéu cu co quan c6 tham quyén 4p dung
bién phap ngin chin va bao dam xui phat hanh
chinh quy dinh tai khoan 2 Piéu nay:

a) Hanh vi xdm pham quyén s¢ hiru tri tué co
nguy co gay ra thiét hai nghiém trong cho nguoi
tiéu dung hodc cho xa hoi;

b) Tang vat vi pham c6 nguy co bi tau tan hodc ca
nhan, t6 chic vi pham c6 biéu hién trdn tranh
trach nhiém;

¢) Nham bao dam thi hanh quyét dinh xu phat vi
pham hanh chinh.

2. Bién phap ngan chan va bao dam xu phat hanh
chinh dugc ap dung theo th‘ﬁ tuc hanh chinh doi
voi hanh vi xdm pham quyén s¢ htru tri tu¢ bao
gom:

a) Tam gitr nguoi,

b) Tam gilr hang hod, tang vat, phuong tién vi
pham;

¢) Kham nguoi;

d) Kham phuong tién vén tai, d6 vat; kham noi cat
gidu hang hoa, tang vat, phuong tién vi pham vé
s& hitru tri tué;

d) Céc bién phap ngan chan hanh chinh khéc theo

quy dinh cta phap luat vé xir Iy vi pham hanh
chinh.
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Avrticle 18 Injunctions / C4c lgnh cdm

The Parties shall ensure that, where a judicial
decision is taken finding an infringement of an
intellectual property right, the judicial authorities
may issue against the infringer and where
appropriate, against a party whose services are
being used by the infringer and over whom the
relevant judicial authority exercises jurisdiction,
an injunction aimed at prohibiting the
continuation of the infringement.

Diéu 202, 216 Luat S& hitu tri tué

Piéu 202. C4c bién phap dan su

Toa 4n &p dung cac bién phap dan sy sau day dé
xu ly to chic, ca nhan c¢d hanh vi xam pham
quyén so hiru tri tué:

1. Bugc cham dat hanh vi xam pham;

2. Buoc xin 16i, cai chinh céng khai;

3. Bugc thyuc hién nghia vu dan su;

4. Budc boi thuong thiét hai;

5. Budc tiéu huy hoic bugc phan phéi hoic dua
vao sir dung khéng nham muyc dich thwong mai
d6i véi hang hod, nguyén liéu, vat liéu va phuong
tién duoc sir dung chii yéu dé san xuat, kinh doanh
hang ho4 xam pham quyén sé hitu tri tué véi diéu
kién khong lam anh huong dén kha ning khai thac
quyén cta chi thé quyén sg hitu tri tug.

Diéu 216. Bi¢n phdp kiém sodt hang hod xudt
khdu, nhép khdu lién quan dén sé hitu tri tué

1. Cac bién phap klerp soat hang hoa Xuat‘khau,
nhép khau lién quan dén s¢ hitu tri tué bao gom:

a) Tam dung lam thu tyc hai quan d6i v6i hang
hod bi nghi ngd xam pham quyén sé hiru tri tu¢;

b) Kiém tra, gidm sat dé phat hién hang hod c6
dau hiéu xdm pham quyén s¢ hiru tri tué.

4. Trong qua trinh thyc hién bién phap quy dinh
tai khoan 2 va khoan 3 Diéu nay, néu phat hién

Panh gia:

1. Lién quan t&i hang hoa vi pham
quyén SHTT tai bién gidi,
PLVN (biéu 216, 218 Luat
SHTT) hién quy dinh v& bién
phap xu 1y ddi véi hang hoa vi
pham chir khong han ché & chu
thé (du hang hoa dang nam trong
quyén Kkiém soat cua bén vi
pham hay 1a bén cung cap dich
vu cho bén vi pham). Do d6 vé
mat ban chét 1a da phu hop véi
Hiép dinh.

2. Lién quan t&i hang hoa khéng
trong qua trinh xuat nhap khau
tai bién gi¢i: PLVN (Piéu 202
Luat SHTT) hién chua dap tng
dugc yéu cau cua Hiép dinh
(theo d6 PLVN chi quy dinh cac
bién phép 4p dung véi chi thé vi
pham trong khi EVFTA quy
dinh ca bién phap vai cac chu
thé cung cap dich vu lién quan
tgi hang hoa vi pham).

Peé xuit:

Stra d6i Diéu 202 Luat SHTT dé bo
sung cac ngi dung quy dinh cia EVFTA
vé kha ning ap dung cac bién phap xu
ly d6i véi ca cac chu thé cung cap dich
vy cho chi thé vi pham va dang kiém
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hang hoa gia mao vé s hitu tri tué theo quy dinh
tai Diéu 213 cta Ludt nay thi co quan hai quan c6
quyén va co trach nhiém 4p dung bién phap hanh
chinh dé xtr Iy theo quy dinh tai Diéu 214 va Diéu
215 cua Luat nay.

Diéu 218. Thii tuc dp dung bién phdp tam dirng
lam thu tuc hai quan

1. Khi ngudi yéu cau tam ding lam tha tuc hai
quan da thyc hién day du cac nghia vu quy dinh
tai Bleu 217 cla Luat nay thi co quan hai quan ra
quyét dinh tam dimg lam tha tuc hai quan dbi voi
16 hang.

2. Thoi han tam dung lam thu tyc hai quan la
mudi ngdy lam viée, ké tir ngdy ngudi yéu ciu
tam dung lam thu tuc hai quan nhan dugc thong
bdo ciia co quan hai quan vé viéc tam ding lam
thu tuc hai quan. Trong trudng hop ngudi yéu cau
tam dung c6 ly do chinh dang thi thoi han nay cé
thé kéo dai, nhung khong duoc qua hai muoi ngay
lam viéc voi diéu kién ngudi yéu ciu tam dimg
thu tuc hai quan phai ndp thém khodn bao dam
quy dinh tai khoan 2 Didu 217 cua Luit ndy.

soat hang héa vi pham

Article 19 Alternative Measures/ Cac bi¢n phap
thay thé

The Parties may provide that, in appropriate
cases and at the request of the person liable to be
subject to the measures provided for in Article
17 (Corrective measures) and/or Article 18
(Injunctions), the competent judicial authorities
may order pecuniary compensation to be paid to

Diéu 202. Cdc bi¢n phdp din sw

Toa an &p dung céac bién phap dan sy sau day dé
xtr 1y t6 chuc, cd nhan c6 hanh vi xam pham
quyén s¢ htru tri tué:

1. Budc cham duat hanh vi xam pham;
2. Budc xin 13i, cai chinh cong khai;

3. Budc thuc hién nghia vy dan sy;

Panh gia

PLVN di quy dinh vé bién phap boi
thuong bang tién nhung 1a bién phap
doc 1ap, khong phai bién phéap thay thé
cho cac bién phap khic phuc khac theo
céch hiéu tai EVFTA.

86




" .
VCCIl

TRUNGTAMWT

HOI THAO “RA SOAT PLVN VOI CAM KET EVFTA VE SHTT” NGAY 1/3/2016

the injured party instead of applying the
measures provided for in these two Articles if
that person acted unintentionally and without
negligence, if execution of the measures in
question would cause him disproportionate harm
and if pecuniary compensation to the injured
party appears reasonably satisfactory.

4. Budc bdi thuong thiét hai;

5. Budc tiéu huy hodc budc phan phdi hoic dua
vao st dung khong nhim muc dich thuong mai
d6i voi hang hoa, nguyén liu, vat liéu va phuong
tién dugc st dung chu yéu dé san xuat, kinh doanh
hang hoa xam pham quyén so hiru tri tué véi didu
kién khong 1am anh huong dén kha nang khai thac
quyén cta chi thé quyén sé hitu tri tué.

Piéu 215. Cic bién Pphdp ngan chan va bdo dam
xw phat hanh chinh

1. Trong cac truong hop sau day, t6 chure, ca nhan
c6 quyén yéu cau co quan c6 tham quyén ap dung
bién phap ngan chan va bao dam xi phat hanh
chinh quy dinh tai khoan 2 Diéu nay:

a) Hanh vi xdm pham quyén s hitu tri tué c6
nguy co gay ra thiét hai nghiém trong cho nguoi
tiéu dung hoac cho xa hoi;

b) Tang vat vi pham c6 nguy co bi tau tan hodc ca
nhan, t0 chic vi pham c6 biéu hién trdn tranh
trach nhiém;

¢) Nham bao dam thi hanh quyét dinh xu phat vi
pham hanh chinh.

2. Bién phap ngan chdn va bao dam xu phat hanh
chinh duoc ap dung theo thﬁ tuc hanh chinh doi
voi hanh vi xam pham quyén s¢ htru tri tu¢ bao
gom:

a) Tam gilt nguoi;

b) Tam gilt hang hod, tang vat, phuong tién vi

bé xuat

Stra d6i Luat SHTT dé bo sung cac ndi
dung quy dinh cua EVFTA vé kha ning
ap dung thay thé mot sd bién phap xu ly
bang bién phap bdi thudng bang tién
vé6i cach thire (diéu kién) nhu trong cam
két tai Diéu 19
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pham;

¢) Kham nguoi;

d) Kham phuong tién van tai, dd vat; kham noi cat
giau hang hod, tang vat, phuong tién vi pham vé
s& hiru tri tué;

d) Cac bién phap ngan chén hanh chinh khac theo
quy dinh cua phéap luat vé xtr 1y vi pham hanh
chinh.

Piéu 214. Cac hinh thirc xir phat hanh chinh va
bién phap khac phuc hdu quad

1. T6 chire, ca nhan thuc hién hanh vi xam pham
quyén s¢ hitu tri tué quy dinh tai khoan 1 Piéu
211 cta Luat nay bi budc phai cham dit hanh vi
xam pham va bi 4p dung mot trong cac hinh thirc
xur phat chinh sau day:

a) Canh cao;
b) Phat tién.

2. Tuy theo tinh chét, muc d§ xam pham, td chure,
ca nhan xam pham quyén sé hitu tri tué con co thé
bi 4p dung mot hodc cac hinh thuc xur phat bd
sung sau day:

a) Tich thu hang hoa gia mao vé s& hitu tri tug,
nguyén li¢u, vat li€u, phuong ti¢n dugc st dung
chi yéu dé san xuat, kinh doanh hang hoa gia mao
vé s6 hitu tri tué;

b) Dinh chi c6 thoi han hoat dong kinh doanh
trong linh vuc da xdy ra vi pham.
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3. Ngoai cac hinh thirc xtr phat quy dinh tai khoan
1 va khoan 2 Diéu nay, t6 chtc, cd nhan xam
pham quyén s& hitu tri tué con cé thé bi ap dung
mot hodc cic bién phap khic phuc hiu qua sau
day:

a) Budc tiéu huy hodc phan phdi hodc dua vao sir
dung khong nham muc dich thuong mai dbi voi
hang hoa gia mao vé s& hitu tri tué, nguyén liu,
vat liéu va phuong tién dugc su dung chu yéu dé
san xuét, kinh doanh hang hod gia mao vé s& hiru
tri tué véi didu kién khong lam anh huong dén kha
nang khai thac quyén cua chii thé quyén so hiru tri
tué;

b) Buc dua ra khoi lanh tho Viét Nam ddi v6i
hang hoa qua canh xdm pham quyén s hiru tri tu¢
hodc budc tai xuat ddi v6i hang hoa gia mao vé so
hiru tri tu¢, phuong tién, nguyén liéu, vat liéu nhap
khau dugc sir dung chu yéu dé san xuét, kinh
doanh hang hoa gia mao vé so hiru tri tué¢ sau khi
da loai bo cac yéu to vi pham trén hang hoa.

4. Mirc tién phat quy dinh tai diém b khoan 1 Piéu
nay dugc 4n dinh it nhat bang gia tri hang hoa vi
pham d3 phét hién dugc va nhiéu nhit khong vuot
qué nam lan gia tri hang hoa vi pham da phat hién

duoc.
Avrticle 20 Damages / Thiét hgi - Diéu 202.4, Diéu 204, va Diéu 205 Luat S¢ hiru | Panh gia:
1. The Parties shall ensure that the judicial | ! ¢ 1. V& co ban phap luat Vigt Nam
authorities have the authority to order the |- Muc 2 Nghi dinh 105/2006/ND-CP ngay da dap ung cac tiéu chuan tai
infringer who knowingly, or with reasonable | 22/9/2006 cua Chinh phu quy dinh chi tiét va dieu 20 EVFTA vé mat cac quy
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grounds to know, engaged in an infringing
activity, to pay the right-holder damages to
compensate for the actual injury the right holder
has suffered as a result of the infringement.

In determining the amount of damages for
infringement of intellectual property rights, a
Party’s judicial authorities shall have the
authority:

(a) to take into account all appropriate aspects,
such as the negative economic consequences,
including lost profits, which the injured party has
suffered, any unfair profits made by the
infringer’® and, in appropriate cases, elements
other than economic factors?°

(b) in appropriate cases, to set the damages as a
lump sum on the basis of elements such as at
least the amount of royalties or fees which would
have been due if the infringer had requested
authorisation to use the intellectual property right
in question.

2. Where the infringer did not knowingly, or
with reasonable grounds to know, engage in
infringing activity, the Parties may lay down that
the judicial authorities may order in favour of the
injured party the recovery of profits or the
payment of damages which may be pre-

huéng dan thi hanh mot s6 diéu cua Luat S¢ hitu
tri tué vé bao vé quyén so hiru tri tué va quan ly
nha nudc vé s¢ hitu tri tué (sira ddi, bd sung boi
Nghi dinh 119/2010/ND-CP): Piéu 16 dén Diéu
20

- Phan B-l, Phan B-IV.4 Thong tu lién tich
02/2008/TTLT-TANDTC-VKSNDTC-
BVHTT&DL-BKH&CN-BTP ngay 03/4/2008 cua
Toa an nhan dan téi cao, Vién kiém sat nhan dan
t6i cao, By Van héa, Thé thao va Du lich, Bo
Khoa hoc va Céng ngh¢, Bo Tu phap huéng dan
ap dung maot sé quy dinh cua phap luat trong viéc
giai quyét cac tranh chap vé quyén so hitu tri tug
tai Toa an nhan dan.

Luat SHTT

Diéu 204. Nguyén tic xdc dinh thiét hai do xidm
pham quyén so¢ hitu tri tué

1. Thiét hai do hanh vi xdm pham quyén s& hiru tri
tué bao gom:

a) Thiét hai vé vat chat bao gém cac ton that vé tai
san, muc giam sut vé thu nhap, 1gi nhuan, ton that
ve co hoi kinh doanh, chi phi hop 1y dé ngén chan,
khac phuc thiét hai;

b) Thiét hai vé tinh than bao gém cac ton that vé
danh du, nhan pham, uy tin, danh tiéng va nhiing

dinh.

- Hién nay Viét Nam da c6 cac quy
dinh vé cac loai thiét hai duoc boi
thuong theo quy dinh cua Diéu
20.1 (a) ctia Hiép dinh EVFTA.

- V¢ cdng thic céc céach tinh thiét
hai, hién Viét Nam da c6 quy
dinh cu thé phu hop vé véan dé
nay.

2. Tuy nhién, PLVN chua du li¢u
cac truong hop cho phép tinh
thiét hai & mot mirc khoan dua
trén mac phi ma 1€ ra bén vi
pham phai tra d¢& duoc phép su
dung.

3. PLVN chua phan biét cach xac
dinh thiét hai trong truong hop
ngudi vi pham biét hoic c6 co
s& dé biét vé viéc minh dang vi
pham va truong hop ngudi vi
pham khéng biét ring minh
dang vi pham

P& xuat:
Sira d6i Diéu 204,205 Luat SHTT dé b

sung quy dinh v& mac phat khoan va
phan biét mc phat trong 02 truong hop

19 The calculation of unfair profits made by the infringer shall not be duplicated in calculating lost profits.

20 Non-economic factors shall include moral prejudice caused by infringement of moral rights of inventors/authors.
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established.

ton that khac vé tinh than gy ra cho tac gia cta
tac phém van hoc, nghé¢ thuat, khoa hoc; nguoi
biéu dién; tac gia cua sang ché, kleu dang cong
nghiép, thiét ké b tri, gidng cay trong.

2. Muc do thiét hai duoc xac dinh trén co sé cac
ton that thuc té ma chi thé quyén s& hitu tri tué
phai chiu do hanh vi xdm pham quyén s& hiru tri
tu¢ gay ra.

Diéu 205. Cin cir xdc dinh mirc boi thuwong thiét
hai do xam pham quyén so hitu tri tué

1. Trong truong hop nguyén don chimg minh
duge hanh vi xdm pham quyén s¢ hitu tri tué da
gdy thiét hai ve vat chat cho minh thi c6 quyén
yéu cau Toa 4n quyét dinh muirc boi thudng theo
mdt trong cac can cur sau day:

a) Téng thiét hai vat chat tinh béng tién cong voi
khoan 1gi nhuan ma bi don da thu duoc do thuc
hién hanh vi xdm pham quyén so hitu tri tué, néu
khoan lgi nhuan bi gidm sut cua nguyén don chua
dugc tinh vao téng thiét hai vat chat;

b) Gia chuyén giao quyén sir dung dbi tuong s
hiru tri tu€ véi gid dinh bi don dugc nguyén don
chuyén giao quyén st dung ddi tugng d6 theo hop
d6ng str dung dbi twong so hiru tri tué trong pham
vi tuong ung voi hanh vi xdm pham da thyc hién;

¢) Trong truong hop khong thé xac dinh duwoc muc
bdi thuong thiét hai vé vat chit theo cic can ctr
quy dinh tai diém a va diém b khoan nay thi mic
bdi thudng thiét hai vé vat chat do Toa an 4n dinh,

(nguoi vi pham biét; va nguoi vi pham
khéng biét ve viéc vi pham)
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tuy thudc vao mirc dg thiét hai, nhung khong qua
nam tram tri¢u dong.

2. Trong truong hop nguyén don chung minh
duge hanh vi xam pham quyén s6 hitu tri tué da
gay thiét hai vé tinh than cho minh thi c6 quyén
yéu cau Toa an quyét dinh muc bdi thudong trong
giéi han tr ndm tri€u dong dén nam muoi tridu
dong, tuy thudc vao mirc do thiét hai.

3. Ngoai khoan boi thuong thiét hai quy dinh tai
khoan 1, khoan 2 Diéu nay, chu thé quyén s& hitu
tri tué c6 quyén yéu cau Toa an budc t6 chirc, ca
nhan c¢6 hanh vi xAm pham quyén sé hitu tri tué
phai thanh toan chi phi hop 1y dé thué luat su.

Diéu 204. Nguyén tic xdc dinh thiét hai do xim
pham quyén sé hitu tri tué

1. Thiét hai do hanh vi xam pham quyeén sé hiru tri
tué¢ bao gom:

a) Thiét hai vé vt chét bao gém cac ton that vé tai
san, murc giam sat vé thu nhap, loi nhuan, ton that
vé co hoi kinh doanh, chi phi hop 1y dé ngan chin,
khic phuc thiét hai;

b) Thiét hai vé tinh than bao gém cac ton that vé
danh dy, nhan pham, uy tin, danh tiéng va nhiing
t6n that khac vé tinh thin gdy ra cho tac gia cia
tac phém van hoc, nghé thuat, khoa hoc; nguoi
biéu dién; tac gia cua sang ché, kleu dang cong
nghiép, thiét ké bo tri, gidng cay trong.

2. Mtrc do thiét hai duoc xac dinh trén co sé cac
ton that thuc t€ ma chu thé quyén sé hitu tri tué
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phai chiu do hanh vi xAm pham quyén sé hitu tri
tué gay ra.

Article 21 Legal Costs / Chi phi phép ly

Each Party shall provide that its judicial
authorities, as a general rule and, where
appropriate, have the authority to order that the
prevailing party be awarded payment by the
losing party of court costs or fees and
appropriate attorney’s fees, or any other
expenses as provided for under that Party’s
domestic law.

- Diéu 205.3 Luat S& hitu tri tué

- Diéu 3, biéu 4, Diéu 27, va Diéu 30 Phép lénh
10/2009/UBTVQH12 ngay 27/02/2009 cua Uy
ban Thuong va Quéc hoi vé An phi, Ié phi toa an.
- Piéu 8.2, Picu 29, Piéu 31, va biéu 32 Phép
lénh 02/2012/UBTVQH13 ngay 28/3/2012 cua Uy
ban Thuong vu Quéc hoi vé Chi phi giam dinh,
dinh gia; chi phi cho nguoi lam chimg, nguoi
phién dich trong t6 tung.

- Chuong IX cua Luat T6 tung dan sy 2004 tir
Piéu 127 dén Piéu 145

- Chuong IX cua Luat T6 tung dan sy 2015 tir
Diéu 143 dén Dicu 169

Danh gia:

- V& 4n phi, phi giam dinh do co quan
tién hanh té tung yéu cau, chi phi thué
luat su, PLVN da c6 quy dinh cy thé vé
bén phai chiu an phi phu hop vai tinh
thin cua Piéu 21 cua Hiép dinh
EVFTA.

- V& chi phi giam dinh trong truong hop
duong sy yéu cau hodc trudng hop
khac, chi phi dinh gia tai san, chi phi
cho nguoi lam ching, chi phi cho nguoi
phién dich, PLVN quy dinh cu thé cha
thé c6 nghia vu thanh toan khac véi quy
dinh cia Piéu 21 cua Higép dinh
EVFTA.

Pé xuat:

- Stra d6i Diéu 205.3 Luat SHTT
dé bo sung quy dinh cua EVFTA
vao Luat SHTT

- Khdng can phai sira phap luat to
tung chung do yéu cau tai Diéu
21 chi &p dung riéng cho vu viéc
vé SHTT — chi y néu r6 la & day
tham phéan cé quyén lya chon
quyét dinh vé van d& nay, cha
khong phai 12 yéu cau bét budc
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trong moi trudng hop.

Article 22 Publication of Judicial Decisions /
Coéng khai ban an

Judicial authorities shall have the authority to
order, pursuant to its domestic law and policies,
the publishing or making available to the public,
at the expense of the infringer, appropriate
information as decided by the judicial authorities
concerning the final judicial decision.

- Diéu 227 Luat T4 tung dan sy 2004;

- Piéu 109, va Diéu 254 Luat T tung Dan su
2015;

- Nghi quyét 03/2015/NQ-HDTP ngay 28/10/2015
cua 2015 Hoi dong tham phan - Toa an nhan dan
toi cao ve Quy trinh lga chon, cbng bo va ap dung
an lé.

Panh gia:

1. PLVN khoéng c6 quy dinh bt
buéc vé viéc cong bd ban én
chung tham noéi chung ciing nhu
ban &an vé vi pham SHTT noi
riéng

2. PLVN ciing khong trao quyén
cho Toa an dugc cong bd thong
tin thich hgp trong ban an chung
tham du véi chi phi cua ai.

Tuy nhién, EVFTA lai nhan manh viéc
tuan thu quy dinh phép luat noi dia vé
van dé nay (tic 1a EVFTA khong rang
buoc Viét Nam néu phép luat noi dia
VN khong quy dinh).

Trén thuc té, mac du hién nay, hang
niam toa 4n van tién hanh thu thap mot
sb ban &n tiéu biéu dé xuat ban, mac du
ngay 28/10/2015 Hoi dong tham phén -
Toa 4n nhan dan téi cao di ra Nghi
quyét sé 03/2015/NQ-HPTP vé quy
trinh lya chon, cong b va ap dung an
I¢, nhung ndi chung, Viét Nam chua
thyc hién dugc viéc cong bd mot so
thong tin lién quan dén cac quyet dinh
chung thdm cua tda an trén thyc té mot
cach day du.
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DPé xuit:

Hién tai khong d& xuat stra ddi, bd sung
gi vé& phép luat (do viéc stra d6i phap
luat vé cong khai ban an s& lién quan t6i
tat ca cac ban an chi khong chi ban &n
vé SHTT, vi vay can dugc can nhac,
xem xeét k¥ ludng)

Article 23 Presumption of Authorship or
Ownership / Suy do4an vé quyeén tac gia hoac
quyen sé hiru

The Parties shall recognise that, for the purposes
of applying the measures, procedures and
remedies provided for in this Agreement for the
author of a literary or artistic work, and for the
other right holders with regard to their protected
subject matter, in the absence of proof to the
contrary, to be regarded as such, and
consequently to be entitled to institute
infringement proceedings, it shall be sufficient
for their name to appear on the work or protected
subject matter in the usual manner.

Piéu 203. Quyén va nghia vu chirng minh ciia
duong sy

2. Nguyén don chimg minh minh 1a chi thé quyén
s¢ hitu tri tué bang mot trong cac chimg cir sau
day:

a) Ban sao Gidy chimg nhdn ding ky quyén tac
gia, Glay ching nhdn dang ky quyén lién quan,
van bang bao hg; ban trich luc S6 dang ky quoc
gia vé quyen tac gia, quyén lién quan, S6 dang ky
quoc gia veé s¢ hiru cong nghiép, S6 dang ky qudc
gia vé giéng cay trong duoc bao ho;

b) Ching cu can thiét dé chung minh can ctr phat
sinh quyén tac gia, quyén lién quan trong truong
hop khong c6 Gidy chig nhan dang ky quyén tac
gia, Gidy ching nhan dang ky quyén lién quan;
ching clr can thiét dé chimg minh quyén ddi !
bi mét kinh doanh, tén thwong mai, nhin hiéu noi
tiéng;

¢) Ban sao hop dong sir dung dbi tuong so hitu tri
tu¢ trong truong hop quyén st dung dugce chuyén
giao theo hop dong.

Danh gia:
PLVN chua quy dinh vé suy doan gia
dinh vé chu thé quyen.

Cu thé, theo PLVN d ching minh dugc
minh 1a ngudi cd quyén, cac cha thé
phai xuat trinh c&c bang chung cu thé vé
quyén (phan 16n bang vin ban) trong
khi theo EVFTA thi néu khéng c6 bing
chimg nguoc lai thi nguoi cO tén trén
d6i twong SHTT lién quan dugc suy
doan 1a chu thé quyén ma khong can
bang chuing nao khéc.

Pé xuat:

Stra doi Piéu 203 Luat SHTT dé bo
sung quy dinh tai bicu 23 EVFTA
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Sub-Section C.3

Border Enforcement / Cac bién phap thuc thi
tai bién gidi

Article 24 Consistency with GATT and TRIPS
Agreement / Phu hop véi GATT va TRIPS

In implementing border measures for the
enforcement of intellectual property rights by
customs covered by this article, the Parties shall
ensure consistency with their obligations under
the GATT and TRIPS agreements and, in
particular, with Article V of GATT agreement,
Article 41 and Section 4 of the Part 111 of TRIPS
agreement.

Phap luat SHTT
Phéap luat Hai quan

Panh gia:

PLVN di duoc diéu chinh dé phu hop
véi GATT va TRIPS. Vé co ban phép
luat Viét Nam da dap ung cac quy dinh
tai Pidu 24 EVFTA vé mat cac quy
dinh.

DPé xuit:

Khong dé xuat stra ddi, diéu chinh tir
goc do phap luat

Article 25 Definitions
For the purposes of Sub-section 3.2:

1. Goods infringing an intellectual property
right” means goods, the importation or
exportation of which, according to the law of the
country where the goods are found, infringe an
intellectual  property right, consisting of
counterfeit goods referred to in paragraph 2(a)
and pirated copyright goods referred to in
paragraph 2(b).

2. (a) "counterfeit goods" means:

- Piéu 3.2, biéu 28.1, va Diéu 28.2 Luat Thuong
mai 20052

- Diéu 213 Luat S& hitu tri tug

- Pidu 3.1 Théng tu 13/2015/TT-BTC ngay
30/01/2015 caa Bo Tai chinh quy dinh vé kiém
tra, giam sat, tam ding lam tha tuc hai quan dbi
v6i hang hda xuét khau, nhap khau cé yéu cau bao
vé quyén s& hitu tri tug; kiém soat hang gia va
hang hoa xam pham quyén sé hitu tri tué.

- Piéu 3.8 Nghi dinh 185/2013/NDP-CP ngay
15/1/2013 cua Chinh pha quy dinh xir phat vi
pham hanh chinh trong hoat dong thuong mai, san
Xuat, budn ban hang gia, hang cim va bao vé

Danh gia:
PLVN da dinh nghia cac thuat ngir nay

rong hon so véi cac dinh nghia tai Diéu
25 EVFTA, vi vay co ban da phu hop .

Pé xuat:

Khong dé xuit stra ddi, diéu chinh tir
goc do phép luat

21 |_uat Thuong mai s6 36/2005/QH11 ban hanh béi Quéc hoi ngay 14/6/2005 (“Luat Thwong mai 2005”)
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quyén loi nguoi tiéu dung (stra do6i, bd sung boi

(i) "counterfeit trademark goods™ shall mean any Nghi dinh 124/2015/ND-CP)

goods, including packaging, bearing without
authorization a trademark which is identical to
the trademark validly registered in respect of
such goods, or which cannot be distinguished in
its essential aspects from such a trademark, and
the importation or exportation of which thereby
infringes the rights of the owner of the trademark
in question under the law of the country where
the goods are found (ii) "counterfeit
geographical indication goods"”, namely goods,
including packaging, unlawfully bearing a
geographical indication identical to the
geographical indication validly registered in
respect of the same type of goods, or which
cannot be distinguished in its essential aspects
from such a geographical indication, and the
importation or exportation of which thereby
infringes the rights of the geographical indication
in question under the law of the country where
the goods are found

(b) "pirated copyright goods" shall mean any
goods which are copies made without the
consent of the right holder or person duly
authorized by the right holder in the country of
production and which are made directly or
indirectly from an article where the making of
that copy as well as importation or exportation
would have constituted an infringement of a
copyright or a related right under the law of the
country of importation or country of exportation
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respectively.

3. "Import goods" shall mean goods brought into
the territory of a Party from a place outside that
territory, while those goods remain under
customs control.

4. "Export goods" shall mean goods which are
to be taken from the territory of a Party to a
place outside that territory, while those goods
remain under customs control.

Article 26 Scope of Border Measures / Phgm
vi cia cac bién phap tai bién gigi

1. Each Party shall adopt procedures with respect
to import and export goods, under which right
holders can record IPRs within the customs
authorities, and such authorities shall carry out
appropriate controls in order to identify goods
suspected of infringing those recorded IPRs.

2. The customs authorities shall, in accordance
with domestic procedures, suspend the release of
the goods suspected of infringing IPRs recorded
within the customs authorities.

- Muc 2 Chuong XVIII Luat S¢ hitu tri tué¢ 2005
vé Kiém soét hang hoa xuét khau, nhap khau lién
quan dén s& hitu tri tué: Pidu 216 - Biéu 219

- biéu 4 Nghi dinh 185/2013/ND-CP ngay
15/1/2013 cua Chinh phua quy dinh xir phat vi
pham hanh chinh trong hoat dong thuong mai, san
xuat, budn ban hang gia, hang cim va bao vé
quyén lgi nguoi tiéu dung (stra d6i, bd sung boi
Nghi dinh 124/2015/ND-CP)

- Thong tu 13/2015/TT-BTC ngay 30/01/2015 cua
Bo6 Tai chinh quy dinh vé kiém tra, giam séat, tam
dirng 1am tha tuc hai quan ddi voi hang hoa xuat
khau, nhap khau cd yéu cau bao vé quyén so hiru
tri tug; kiém soat hang gia va hang héa xam pham
quyén so hitu tri tué.

- Piéu 14 Théng tu 39/2015/TT-BTC ngay
25/03/2015 cua Bo Tai chinh quy dinh vé tri gia
hai quan d6i v6i hang hda xuat khau, nhap khau.

Piéu 216. Bién phdp kiém sodt hang hod xudt
khdu, nhap khau lién quan dén so hiiu tri tué

1. Cac bién phap kiém soat hang hoa xuit khau,

Danh gia:
V& co ban phap lujt Viét Nam da dap
ung cac quy dinh tai diéu 24 EVFTA.

Pé xuit:

Khong dé xuat stra doi, diéu chinh tir
goc do phéap luat
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nhap khau lién quan dén s¢ hiru tri tu¢ bao gom:

a) Tam ding lam thu tuc hai quan ddi v6i hang
hoa bi nghi ngd xam pham quyén s¢ hiru tri tug;

b) Kiém tra, giam sat dé phat hién hang hod co
dau hi¢u xdm pham quyén s¢ hitu tri tué.

2. Tam ding lam tha tuc hai quan ddi v6i hang
hoa bi nghi ngo xam pham quyén sO htru tri tu¢ la
bién phap duoc tién hanh theo yéu cau ciia chu thé
quyén s htru tri tué nham thu thap théng tin,
chimg ctr vé 16 hang dé chu thé quyén s hiru tr
tué thuc hién quyén yéu cau xir Iy hanh vi xam
pham quyén va yéu cau ap dung cac bién phap
khan cap tam thoi hodc cac bién phap ngin chin
va bao dam xwr phat hanh chinh.

3. Kiém tra, giam sat dé phat hién hang hod c6 dau
hiéu xdm pham quyén s& hitu tri tué 1a bién phap
dugc tién hanh theo dé nghi cua chu thé quyén so
hitu tri tué nham thu thap thong tin dé thuc hién
quyén yéu cau 4p dung bién phap tam ding lam
thu tuc hai quan.

4. Trong qua trinh thuc hién bién phap quy dinh
tai khoan 2 va khoan 3 Didu nay, néu phat hién
hang hoa gia mao vé s& hitu tri tué theo quy dinh
tai Piéu 213 cta Ludt nay thi co quan hai quan c6
quyén va c6 trach nhiém 4p dung bién phap hanh
chinh dé xtr Iy theo quy dinh tai Didu 214 va Diéu
215 cua Luat nay.
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Article 27 Active Involvement of Customs
Authorities / Sy tham gia chia dgng-tich cuc
cua Co quan hai quan

The customs authorities shall be active in
targeting and identifying shipments containing
import and export goods suspected of infringing
an intellectual property right on the basis of risk
analysis techniques. They shall provide for
cooperation with right holders, including
allowing the provision of information for risk
analysis.

- Muc 2 Luat S¢ hitu tri tué 2005 vé Kiém soat
hang hda xuat khau, nhap khau lién quan dén so
hitu tri tué: tir Diéu 216 dén Diéu 219

- Pidu 4.2 Théng tu 13/2015/TT-BTC ngay
30/01/2015 cua Bo Tai chinh quy dinh vé kiém
tra, giam sat, tam dung lam tha tuc hai quan doi
v6i hang hoa, xuat khau, nhap khau co yéu cau
bao vé quyén so hitu tri tug; kiém soat hang gia va
hang héa xam pham quyén s¢ hitu tri tué.

Diéu 200. Thim quyén xuw ly hanh vi xam pham
quyén so hiru tri tué

1. Trong pham vi nhiém vuy, quyén han ctia minh,
cac co quan Toa an, Thanh tra, Quan ly thi truong,
Hai quan, Cong an, Uy ban nhan dan cac cap co
tham quyén xir Iy hanh vi xAm pham quyén s hitu
tri tué.

2. Viée ap dung bién phap dan sy, hinh sy thuge
tham quyén ctia Toa an. Trong trudng hop can
thiét, Toa an c6 thé ap dung bién phap khan cap
tam thoi theo quy dinh cua phap luat.

3. \{iéc ap dung bién phap hanh chinh thudc thadm
quyén cua cac co quan Thanh tra, Cong an, Quan
ly thi truong, Hai quan, Uy ban nhén dan cac cap.

Panh gia:
1. PLVN Vé& co ban la khong tréi

véi EVFTA Vvé van dé nay. Tuy
nhién, hién nay, phéap luat Viét
Nam chi yéu quy dinh theo
huéng chu thé quyén s hitu tri
tué phai tich cuc tham gia, va
dugc phép tham gia cung véi co
quan hai quan vao mot s hoat
dong hanh chinh lién quan; ma
khong quy dinh van dé nay trong
quyén han, trach nhiém cua co
quan hai quan. Trong khi do,
Hiép dinh EVFTA lai quy dinh
theo hudng, co quan hai quan la
bén can phai tich cuc hop tac
véi chu thé quyén so hiru tri tué

PLVN chua quy dinh vé nghia
Vu Cua co quan hai quan trong
viéc hop tac véi chu thé quyén,
trong d6 ¢ viéc cung cap thong
tin phan tich rui ro cho chu thé
quyén.

Trong truong hop can thiét, cac co quan ndy co be xuat

thé ap dung bién phap ngin chin va bao dam xur | Sira do6i Diéu 200.4 Luat SHTT dé bo
phat hanh chinh theo quy dinh cta phép luat. sung quy dinh cua EVFTA vé:

Nghia vu hop tac chu dong cua

4. Viéc ap dung bién phap kiém soat hang hoa -
co quan hai quan;

xuat khau, nhap khau lién quan dén s¢ hitu tri tué
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thudc tham quyén cua co quan hai quan.

- Nghia vu cua hai quan trong
cung cap thong tin phan tich rui
ro .cho chu thé quyeén

Article 28 Specific Cooperation in the Area of
Border Measures / Hop tac cu thé trong linh
vuc cac bién phéap thuc thi tai bién gigi

1. Without prejudice to Article 2 section 2 (a) of
the Chapter on Customs and Trade Facilitation,
the Parties shall, where appropriate, arrange for
exchange of information and cooperation
between their customs authorities to enable
effective border controls for intellectual property
right enforcement, particularly in order to
effectively implement article 69 of the TRIPS
Agreement.

2. The Parties shall, where appropriate, arrange
for exchange of information and best practices
between their customs authorities with regard to
customs enforcement of intellectual property
rights.

3. Without prejudice to the general competence
of the Trade Committee, the [Special Committee
on Customs] referred to in Article [to complete]
of this Agreement shall be responsible to ensure
the proper functioning and implementation of
this Article. The Special Committee will set the
priorities and provide for the adequate

Panh gia:

Hién nay, phép luat cua Viét Nam da co
quy dinh vé viéc hop tac trong cac bién
phép tai bién gidi nhung la cac quy dinh
chung.

Pé cy thé héa quy dinh nay cho truong
hop cua EVFTA, can c6 nhiing thoa
thuan hop tac cu thé hon giira cac bén
cua Hiép dinh.

Pé xuit:
Khéng diéu chinh, bd sung PL hién tai.
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procedures for cooperation between the
competent authorities.
Sub-Section C.4  Other  Enforcement

Provisions/ Cac quy dinh vé thuc thi khéc

Avrticle 29 Codes of Conduct / Quy tic &ng Xir
1. Parties shall encourage:

a) the development by trade or professional
associations or organisations of codes of conduct
aimed at contributing towards the enforcement of
intellectual property rights.

b) the submission to the competent authorities of
the Parties of draft codes of conduct and of any
evaluations of the application of these codes of
conduct.

Nghi dinh 45/2010/ND-CP vé t6 chic va quan ly
hoi

Danh gia:

PLVN chua c¢6 quy dinh vé van dé nay.
Tuy nhién, PLVN khdng cam cac to
chuc hoi duoc ban hanh cac Bo quy tic
ung Xu noi chung cling nhu cac Bo quy
tic ang xir vé SHTT nai riéng.

Pé xuat:

C6 thé can nhic dua noi dung vé viéc
khuyén khich cac hoi ban hanh Bo quy
tic (g xu (trong tat ca cac linh vuc)
vao Du thao Luat vé Hoi (s& duoc Quéc
hoi xem xét thong qua trong ky hop toi)

Article 30 Co-operation / Hop tac

*1. The Parties agree to co-operate with a view
to  supporting implementation of the
commitments and obligations undertaken under
this chapter.

*2. Subject to the provisions of Article [X,
horizontal art. on assistance/co-operation issues]
of this Agreement, areas of co-operation include,
but are not limited to, the following activities:

a) exchange of information on the
framework concerning intellectual

legal
property

PLVN khong quy dinh vé van dé nay

Panh gia:

Pay khong phai van dé thugc pham vi
diéu chinh cua phap luat noi dung vé
SHTT.

Pé xuit:
Khong diéu chinh, b6 sung PL hién tai.
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rights and relevant rules of protection and
enforcement; exchange of experiences in the
European Union and Vietham on legislative
progress;

b) exchange of experiences and information in
the European Union and Vietnam on
enforcement of intellectual property rights;

c) exchange of experiences in the European
Union and Vietnam on central and sub-central
enforcement by customs, police, administrative
and judiciary bodies; co-ordination to prevent
exports of counterfeit goods, including with
other countries;

d) capacity-building; exchange and training of
personnel;

e) promotion and dissemination of information
on intellectual property rights in, inter alia,
business circles, socio-professional, social
organisations; public awareness of consumers
and right holders;

f) enhancement of inter-governmental co-
operation, for example between intellectual
property offices;

g) actively promoting awareness and education
of the general public for intellectual property
rights policies: formulate effective strategies to
identify  key  audiences and create
communication  programmes to  increase
consumer and media awareness on the impact of
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intellectual property violations, including the risk
to health and safety and the connection to
organised crime.

3. Without prejudice and as a complement to
paragraphs 1 and 2, the Parties agree to hold
effective dialogues as necessary on intellectual
property issues ("Working Group on IPR
(including Gls)™), to address topics relevant to
the protection and enforcement of intellectual
property rights covered by this chapter, and also
any other relevant issue.

Article XX Liability of Intermediary Service
Providers

(1) Subject to the other paragraphs of this
Article, each Party shall provide limitations or
exemptions in its domestic legislation regarding
the liability of intermediary service providers for
infringements of copyright or related rights that
take place on or through tele-communication
networks?? in relation to the provision or use of
their services.

(2) The limitations or exemptions referred to in
the previous paragraph shall cover at least the
following activities:

(@) the transmission in a tele-communication
network of information provided by a user of the
service, or the provision of access to a tele-

- Biéu 4.10, Diéu 20.1 (&), Biéu 25, Diéu 29.3 (d),
Diéu 30.1 (b), Piéu 31.1(d), Diéu 32 Luat SHTT

- Thong tu lién tich s6 07/2012/TTLT-BTTTT-
BVHTTDL ngay 19/6/2012 cua B6 Thong tin va
truyén thong, Bo Vian hoa, thé thao va du lich quy
dinh trach nhiém caa doanh nghiép cung cap dich
vu trung gian trong viéc bao ho quyén tac gia va
quyén lién quan trén méi truong mang Internet va
mang Vién théng

Thong tw lién tich 07/2010/TTLT-BTTTT-
BVHTTDL

Piéu 5. Trach nhiém ciia doanh nghiép cung
cap dich vu trung gian

1. Luu trir ndi dung thong tin s trong hé théng
cung cap dich vu ctia minh chi mang tinh chat

Panh gia:

1. Ve cac trudng hop mién trach

- PLVN va EVFTA hién c6 cach
tiép can khac nhau vé van dé
nay. Cu thé, trong khi PLVN
quy dinh vé cac truong hop bugc
phai chiu trdch nhiém (suy doan
la cac truong hop khéc sé khéng
phai chiu trdch nhiém) con
EVFTA lai quy dinh vé cac
truong hop bat budc phai dugc
loai trir hodc mién trach.

- Tu géc d6 noi dung, cac truong
hop ma nha cung cip dich vu
trung gian phai chiu trach nhiém

22 This also includes the Internet.
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communication network ("mere conduit™) ;

(b) the transmission in a tele-
communication network of information provided
by a user of the service concerning the
automatic, intermediate and temporary storage of
that information, performed for the sole purpose
of making more efficient the information's

trung chuyén, tam thoi, tu dong, co thoi han, du dé
dap ung yéu cau ky thudt cia viéc truyén tai noi
dung théng tin sb.

2. Chap hanh cong tac thanh tra, kiém tra cua co
quan quan ly nha nudc co tham quyén theo quy
dinh vé quyén tac gia, quyén lién quan.

theo PLVN hién khong bao
gom cac truong hop bat budc
phai mién trir trach nhiém cho
nha cung cép dich vu trong
EVFTA. Nhu vay PLVN khong
tréi v6i EVFTA vé van dé nay.

onward transmission to other users of the service | - Gfl ,?0 Vf xod nﬁlhdltllng ﬂ:long ttlﬁ Son A pl;arrﬁ 2. Ve quyen yéu cau nha cung cap
upon their request (“caching™), on condition that: quyen tac gia, quyei e quan, cat, NEUNS va ta dich vu trung gian thuc hién céc
' ngimg dudng truyén Internet, duong truyén vién hanh done dé chim dut .

(i) the provider does not modify the information | théng khi nhan dugc yéu ciu bang van ban cua a{l ,Qng ¢ tha Uf’ ngan
other than for technical reasons; Thanh tra B Thong tin va Truyen thong hodc chan cac vi pham SHTT:
(ii) the provider complies with conditions on | Lanh tra Bo Van hoa, The thao va Du lich hodc - PLVN da quy dinh ve van de
access to the information: cac co' quan nha nudc cd tham quyén khac theo ndy (hon nita ddy la vén dé
. o .| quy dinh cta phap luat. thudc vé quyén, VN cé thé quy
(iii) the provider complies with rules regarding c .. B ... . s s o '
the updating of the information, specified in a | #- €ung cap cac thong tin vé khach hang thué cho dinh hodc khong quy dinh).
manner widely recognised and used by industry; h}“ fm not duflg thfmg un so, trang thong.tm d1¢,n Pé xuit:

tir va khach hang str dung dich vu trung gian khac . N T , .
(iv) the provider does not interfere with the | theo yéu cu cua Thanh tra B Thong tin vi Kfl_onfg_ dé xuat sua doi, dieu chinh gi
lawful use of technology, widely recognised and | Truyén thong hodc Thanh tra Bo Vin hoa, Thé | 4ol vol PLVN.

used by industry, to obtain data on the use of the
information;

(v) the provider removes or disables access to the
information it has stored upon obtaining
knowledge? of the fact that the information at
the initial source of the transmission has been
removed from the network, or access to it has
been disabled

thao va Du lich hodac cac co quan nha nudc co
tham quyén khac.

5. Chju trach nhiém tryc tiép boi thuong thiét hai
do vi pham quyén tic gia, quyén lién quan theo
quy dinh ctia phap luat vé sé hitu tri tué va phap
luat khéc c6 lién quan trong cac truong hop sau:

a) La ngudn khoi ddu dang tai, truyén dwa hoic

23 Nothing in this Chapter precludes either of the Party to define in its national law conditions for determining how the knowledge about illegal information being hosted

is obtained
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cung cip ndi dung thong tin s6 qua mang vién
thong va Internet ma khong dugc phép cia chu thé
quyeén;

(©) the storage of information provided
by a user of the service at the request of a user of
the service ("hosting™) on condition that:

b) Stra chita, cat xén, sao chép ndi dung thong tin
s6 dudi bat ky hinh thirc nao ma khong duoc phép
ctia chu thé quyén;

(i) the provider does not have the knowledge of
illegal information and

(i) upon obtaining such knowledge®* the
provider acts expeditiously to remove or to
disable access to information.

c) C6 tinh huy bo hodc lam vo6 hi¢u hoa céc bién
phap k¥ thuat do chii thé quyén thuc hién dé bao
vé quyén tac gia, quyén lién quan;

(3 bis) Each Party may also prescribe in its
domestic law circumstances under which
intermediary service providers do not qualify for
the limitations or exceptions in paragraph 2.

d) Hoat dong nhu ngudn phan phdi thir cip cac nodi
dung thong tin s6 do vi pham quyén tac gia, quyen
lién quan ma cé.

(4) Eligibility conditions for service providers
to qualify for the limitations or exceptions in
paragraph 2 may not include the service provider
monitoring its service, or seeking facts indicating
infringing activity.

(5) Each Party may establish procedures for
effective notifications of claimed infringement,
and effective counter-notifications.

(6) This Article shall not affect the possibility
of a court or administrative authority, in
accordance with Parties' legal systems, of
requiring the intermediary service provider to
terminate or prevent an infringement.

24 Nothing in this Chapter precludes either of the Party to define in its national law conditions for determining how the knowledge about illegal information being hosted
is obtained.
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